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damages. 

- Assi^nmmit—Conlract for supplit o/j/o aftrr eimseUim 

the order~As>i,jnee s rujht to get refu-x l oflh> earnest mone^. 

Held, tliat an assignee of a oontraot lo supply goods is entitled 
to get refund of the earnest-nionev and tlie amount paid by liiin on 
account of the proHts from the assignor when it is found that the 

assignor had cancelled the contract before the assienmeot (Le 
Rossij/nol, .1.) ® '• 

Narain Das Wulwa v. Har Tlhagwau K inia Lai.—22 P.L-R. 1917; 

T .1. y , , r, 7P.WH. 191/! 

—— AUachmeui — V\rcnpful allackmenl — Proof of — M-iliee if gssential. 

In order lo snsfain a claim for ilattiuifR^ f.>r wrongful attach¬ 
ment of property tin plaintitf must estaldisli n )t only wunt of 
reacnimhle and prnluMn ctme ImtaUo rnnlico in fact on the part 
of 1 he per^tni attaching the property. 12lntl. 5'J7* H5 M ^Os. 

U) M. L.T. 365 ; (I9il),2 M. W. N. 4i4; 21 M. L. mi (Shadi 
Lai, J.) ^ 

Hukain Ohand r. Umar Din—2i P.L.li. 1920 ; 54 LO. 827. 

Breach of contract of marr,a<fe^ Loss of re/.>utalion^Quantum of 
damatje, *' 

i/eW, that, in case of breaking betrothal contract of his sister 

the brother is halde to p ly damages b)th for uctnal expenses and 

loss of reputation ^ l-> »cfiial expensns is included the money paid 

in cash to the brides relation who is a party to the contract as well 

ns other expenses properly incurred in connection with the betrothal 
(C'hevis, J.) 

Ram Hukha v. Atm i Ram —18) P.L.R. 1912* 

252 P.W.R. Ul2; 16 LO. 85l! 

Cause of action — Injunction^Malice. 

A salt is maintainable against a party who rthtnino^ .«uk * 
sufficient ground a temporary ^injunction Which ca ised los 1 the 
party against whom injunction was obtained Vronf J v ' 
not necessary. {Abdul Raoof and Abdul QidiV.JJi ' of mahoe is 

L. Evans. Arthur Minck-45 P.L.R.’ 1922 ; 1922 Lah. 303. 
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DAMAGES. . , . 

—Afeasnre of—Compensation fof assanlt—Costs incwred i« prosecuting 

assailant. , . - 

Held, iliat a plaintiff tii claiming damage? for a enmmai 

assault is not entitled to include in his claim costs incurred by him 

in successfully prosecuting the defendant for the hurt caused to th© 

plaintiff by the defendant. (Ohevis and bhadi Liil, JJ-) 

Jagan Nath V. Hakim.—17 P R. 1916; 176 P.L.R. 1915; 

" 117 P.W.R. 19I5;30 I.C. 4S5. 

■Mtasure o{—Neglige.nu—Injury toperion-TeitJor aseerlaining amount 

aieardahle as damans . ^ 

Where a person has suffered personal injuries on account ot 

the nec'ligence of another he is entitled to damages for per, ona 

suffering, and for loss of enjoyment of life and also to actual pecuniary 

loss resulting to, and the expenses reasonably incurred by him. it 

ho is engagHl in a profession or trade or other occupation lie must be 

compensated for tbo probable future loss by reu'^on of incapacity to 

Tn assessing damages arising from the prolwble logs or failure 
of income the plaintiffs average earnings form the natural basis. 

2kl t- 735, yt)ho»«(i. . . 

The ('onrl lias to consider ^That the plaintiff s income vr.nild 
probably have l>een, how long that income would probably have 
lasted and must take into consideration all tlie other conlmgencios 
to which the profession, trade or other occup^Uon in which he is 
engaged is liable. 41 B.T. \2\, followed. 

The law does not require the Tonrt to give the injured party 
the value of an annuity f-»r the same amount as his average inouino 

for the rest of his life. (Shadi Lai and Martineau, JJ.; 

Sri Ram v. Delhi Electric Tram Ways and Oo., Ltd-—75 IML I9i9; 

13 r.W.U. iyi9 ; 49 1.(1. 

— Measure of—Principh—Breach of contract of marriaije. 

Ill rtssftSsing ganeral ilaniagos in tli 0 ci39 of i\ broacfi of it 
hetrothal contract the Court will not take into coiisideraiion Ih© 
amount which the plaintiff may have to pay if he wishes to secure 
another woman as his wife. But something must be awarded for 
the annoTunce which the breach of the contract has caused him anJ 
abo for possible loss of reputation and injury to feelings. (Uattigan 

und I3f^udon, dJ.) 

Budhu Mai V. Mausha Ram.-86 P.L.R, 19U; 42 P.W.R. 1914; 

22 1.0. 644. 

DEO L All AT ION. 

_Diicretion of Court —Futile decree^ if will be panted. 

Courts should not grant a declaratory decree which may be 
futile and which in any event cannot ensure the right of plaintiff to 
succeed to tlie property in suit. (Uattigan and Chevis, JJ.) 

Tawnkal Shah v. Jiwa Shah.—129 P.L.R. 1913 ; 

56 P.W.R. 1913 ; 18 LG. 511. 


1 
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DECLARATORY SUIT. 

—U'jU —to set aside toill reciting aodption^Wtll revoked 
—jSut< itHl maintained. 

In a snit brought by rovorsioners for a ilnolaration that a 
registered will executed by a living ol)iltlless male proprietor would 
not affect their reversionary rights, one of tlm reli'-fs sought was also 
for the declaration of invalidity of an adoption made by the testator 
and recited in the will. 

The Lower Appellate Court dismissed the suit as the testator 
revoked tlie will, but it did not go into the question of adoption. 
On appeal htld by the Chief Court that the Lower Appellate Court 
should have enquired into the question of aiopti<)n. The reoittils in 
the will were obviously intended to create evidence of adoption and 
the fact that the testator revoked the will does not affect the fact 
that he had sfated that he had made an adoption. 

Suit remanded under section .')62 V. C. as the appeal was 
decreed on a prelimiuarv point. (Clark, C. J. and Ueid, ) 

Kahna r. Sundar Singh.—61 P L R. 1909 ; 

»i P.W.U. 1909 ; 4 I.O. 482. 

^ Claim for declarina that defendant wax not j/reynant at her husband s 

death etc.i not maintainable — I^leaders /e<'. 

Where N sued for a declaration to the effect that B, liis aunt, 
is not pregnant and was not pregnant at the time of her late bus- 
hand's death, and the suit was valued for jurisdictional purposes at 
Us. 5,500 Held, that the suit is of purely a speculative nature 
nud the Courts should refuse to exercise tbuir discretionary power of 
relief in favour of persons wlio bring suits of this description. Held, 
also, that where a plaiut in a declaratory suit like the above has been 
rejected, it is not proper to allow pleader’s Coe on tiie jurisdictional 
value, (llatligun, J.) 

Sardar Narain S'mgh v. Mst. Basaut Kaiir.—124 P.W.U. 1908. 
Plaint—Rejection of — 

The Court is not competent to reject a plaint in which the 
plaintiffs sue for a declaration of their right to the land in suit with¬ 
out going into the question of possession of the plaintiffs and other 
merits of the cause. (Uyves, d.) 

Maluk Singli V. Dasaundha Singh.—93 P R. 1910; 

129 and 186 P-L.U. 1910; i28 P.W.R 1910; 8 I.G. 353. 

J)eclaralii,n that j-dainOj^'s were Rajputs—Cause of action. 

The defendant made a statement before the revenue authorities 
wherein they slated that the plaintiffs were Sheikhs and as such not 
entitled to various rights in the village to which Rajputs alone were 
entitled. They added that if plaintiffs considered that they were 
legally entitled to these rights it was open to them to bring a suit 
in the Civil Court to enforce them. 

The plaintiffs brought a suit for a declaration that they were 
Rajputs of the speoiffed and for other relief. The Divisional 
Court dismissed the suit on the ground that a suit for the declaration 
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DEC! ARATORY SUIT. 

ufked for did not lie as no cause of action had arisen in their 
favour. 

/iWf/, that the judgment of the Divisional Tourt was wrong 
and thesnitwas maintainable for the statement made by the defen¬ 
dants gave a cause of action to the |dainti£fs. (Robertson and 
Ratligan, .jj.) 

Tasadduq Hussain Khan v. Wazlr Ali Khan.—9 P.L.R. 1906. 

- jSMit /or rt dfc/aration that plaint'ijf belonged to the Mughal tribe. 

Ileldy that lh« plaintiff’s claim for a declaration that they 
beli.Dged to the Mughal tribe and not to the Miaua tribe, as shown 
in the Kevenne lt»'Cords, was maintainable and tlie plaintiffs were 
entitled to the declaration, for in the Shaya na.<:ah of 18GU, their 
ancestor was shown as Miana Mughal aud the entry was not rebutted 
))y any eviuence. (Shah Din, J-) 

Muhanuuad Aaim e. The Secretary of State.— 89 P.L.R. 19i(>; 

8 LG. 248. 


DECREE. 

Anienihnent of exey.ut'tng Court. 

An <'X«'Cuting Court has as such no power to amend decrees, 
even to bring them in conformity with the judgment of the original 
( ourt. I Ciievis, J ) 

Uttam Chand r. Balia Mai —60 I.(\ 

- Based a» void mortgtge^^yhen ea^x be challenged. 

IJeld^ that the parlies by cojopromiso should Croat a fr(^li 
mortgage by which the terms of the original morigage are extended 
or raodihetl and the compromise and decree might iovolvo even a 
transfer of possession to (he mortgagee aJ mortgagee. But where 
neither ou tlio mortgage covenant, nor on the ompromise ; is tho 
mortgagee as such entitled to pt)3se33ion, a decree awarding him 
possession if he ever gets it, as full owner cannot l)e regarded as 
creating a Kresh mortgage. (Le Rossiguo), Broadway and Wilber- 
forcp, JJ.) 

Karuri Mul v. Rainji Lai.—2 l>'ih. 56; 6 Lab. L.J. 68; 

41 P.W.U. 1921. 

('onslTiietfon of — Anlad—Meaning of-- 

Where the wortls in the compromise were anlad jo hogk 
wo sab malik hogi^ the word ^^aulad*' is used in its generic seuse and 
includes male and female children. ] 14 P. R. L90d; is a better 
guidance for llie interpretation of the words “aolad” thau 89 P. K. 
1889. (Le Rossignol and Abdul Qadir, JJ.) 

Saidan t. Fazal.—1922 Lah. 215- 

of—^Boundries and area^Conflioti bettcefn’^Land jenmd 
to he of less area. 

The primary canon of ^interpretation, where there is-.^^conflict 
between the descriptions of tlie boundries and.of^the quantity, of land 
Conveyed is that the description of the boundaries, if precise 'and 
accurate dominates the description of the quantity. (Campbell, J.) 

Nnraiu Das v. Jowubar Singh.—50 P.L.R. 1922. 
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DEORKE. 

_.('o»M<rn(5ttort of—Conditional decreo^ Wkat t#. 

FlaintltEs sued to recover from the defoujaut possession of ll»e 
property in dispute which hud previously heen decreed to him in 
aocordunoe witli u compromise which was to the etl’eot : “ that the 
defendant should remain in p issessiou for three years, that he should 
pay four annas a montli to tho plaintiffs and perform service, that if 
he failed to pay or render service the plaintiffs would he entitled to 
take possession before tlie expiry of tho throe years, otherwise the 
plaintiffs oonld obtain possession by exscntim (.£ the decree. ” 

//ehf, that the decree was not a conditional decree but an 
absolute one, that the remedy of the plaintiffs was by execution 
of the decree obtained by them and that the suit was consequently 
barred. 

Ilold^ also that even if the decree be regarded as conditional 
the plaintiffs can sue on the original cause of action and not on the 
decree. 9d P-U. 1879, (F.U ); 57 IMl. I88d; 16 P.R. \m ; 

lUO P.R. lVt09, (0. ^ 

Ileldf further, that a conditional decree is one in which it is 
provided that the decree-holder will be entitled to tho relief granted 
only on the condition of his doing something. The simplest example 
of such a decree is one granting possession of property on payment 
of a certain sum of money, (Petman, rt.) 

Kaoshi Ram r. Tagra.—153 P R 1919 ; 

2 Lah. L. J. 125 ; 52 I.C. 165. 

—— Cofuerwction o/—(ji/t—Creation of furihor interesti after the Jint 
donee. 

Where an estate is given in terms of absolute estate to a donee 
and further interests are created to take effect after the first donee’s 

interest terminates, the further interests do not cut down the interest 

of the first donee. A gift to one person when followed by another 
gift to another of wbat may not be required by the first, the latter 
yift is void for uncertainty. (Broadway and Abdul Raoof, JJ.) 

Mobau Lai i». Niranjan Das.—CO I.'>. 619. 

__Construction o/~~lnstalimnl decree—Default^Money payable at once— 

//imitation. 

Where a decree for money payable by instalments contained 
a provision that if any one instalment was not duly paid, the deoree- 
hobler should be entitled to recover forthwith tho whole amount 
reinainin<^ due under the decree. Iltld, that the decree holder had 
the option of taking advantage of any default, and Was entitled to 
execute his decree Tor any of the instalments not barred by limitation 
and was not bound to apply for execution of the whole decree within 
throe years from the date of the first default. (Reid, C.J.) 

Kisben Chaud Gopal Singh.—6 P.H. 1913; 172 P.L.R. 19)2; 

271 P:W.R. J912; 16 I.C. 842. 

mm Conslruclion oj—inttalnient decree^Possession to he given in case of 

default. 

Where under the terms of a decree the decree-holder was to 
be put iu possession of a certain land on default of paying the whole 
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of any instalment, Ml, that the 
apply for delivery of possession 

biit can be ♦'xercised on the occurrence of aay sabsequeot default. 
(Le Rossignol and Martinean, J J.) 

Har Gopal v. Run Racblipal —2 Lah- 155; 63 I C. 664. 

- Con>lrmlion of-Payment h Whole ?-a.va&!e on de>l^ 

Under an instalment .leorae the amoint decreed was pijabla 

by monthly instalments of Rs. 2.500 commencing from the Ist ot 
Jan. 1016 and if any two of the instalments were not P“>^ » 

prescribed the decree-holder was entitled 'o recover 

Remaining dne at the time of default. 'Che jadgmeot /‘^btor made 

default in the nayment of the mstalment ot a certain ‘I* « 
paid it along with the instalment of the following mouth on the lltl> 

of that month. ... . . iKa. 

Held, that the decree-holder was entitled to execute tho 

decree for the whole of the remandng amount, there having been 

defunlt in paying two instalments. (Scott Sinitli, «>.) 

Abdul Rahman v. Sitgabudlah.—45 P.W.R. 1917 ; 

r n 7KK 


_ Construction of^JS'ote in mortgage decree that plaintijf entitled to 

possession—Execution to he allowed, r j i 

Where the Ooort passes a decree for money to be realized by 
sale of mortgaged property anti possession of the property is not 
decreed, but it is noted that the pbiintiff shall be competeiit to »nter 
possession of the mortgaged property and to retain ^ssesswn 
till such time as the sale thereof takes placeil and is bnally coubniied 
by the court, the decree-holder is not entitled to obtain possession »y 
executing tlie decree, though he may have a cause of actiou to sue tor 
possession of the property* (Scott femitb, J.) 

Rustomii r. Guranditamal.—6 P.L.R. Iyl5 - 
* -jj T> vv u . 9.1 T.th 6d#. 


Construction of—Vaoueness—Construction against law and Eqnttg. 

Where the judgment admi's of two meanings, it is wrong to 
construe it in a way which violates both law and equity. (Uiievis, J.; 

Utlam Chand v- Balia Mai.—60 I.C^. *^45, 

■Exectttzon — Attachment^ objection against —Decree against estate of 
deceased debtor represented by defendant as his adopted son —Adoption 

suhsfgneniiy —Family debt— i • t i 

iJeld, that, a decree obtained against a debtor or his legal 

representative for an ordinary debt incurred iu family atfairs takM 

precedence of the debtor’s widow's right to residence in the family 

bouse left by the debtor (her husband.; 

IJeld, also, that where property attached in execution of » 
decree is released on a person’s objection under section 278 Givil 
Procedure Code, 1882, it is open to the decree-holder to reduce his 












CIVIL., CHlMlWAl. & UEVKNUK. 


125:^ 


DE':REE. 

cluim under the decree to any extent he likes in order to make his 
suit under section of the said Code oo^uizuble by a Court of a 
certain grade ; (provided the market value of the property in dispute 
does not exceed its pecuniary jurisdiction in the case in which tlie 
judgment-debtor resists the objHctur’sulaini uiui sides with the decree- 
holder.) 

ileliit further, that wijere a creditor obtains a decree for the debt 
due against a person whom he believes hi be the legal representativeof 
his deceased debtor, the real representative of tlie deceased, wlio has 
taken no step to get the decree set aside within proper time is, after¬ 
wards, incompetent to (piesliuu its validity. 

There is no need fur a positive tinding ns to the nature of the 
debt were no contrary allegation is made. 3G P.R. 1207 ; 
llij P.W.U. ^ followed (Johnstone, J.) 

Mit liiingwanti v. Messrs. ]\[acdonald and Co.—150 P.L.U. 1909 ; 

152 P.W.U. 1909 ; 4 10. 1013. 

E.eecution-^Death of decree-holder. 

A person who has obtained certificate of succession in respect 
to a decretal debt due to a deceased decree-holder is entitled to 
receive from Court the amount realized by execution. He cannot be 
ordered by execution Court to furnish security to refund the amount 
realized, if required to do so on the ground that an application is 
pending in Court to cancel or withdraw the certificate, 
(llattigaii, J.) 

Hira Lai v. Piudi SahaL—126 P.L.U. 1904. 

——•E'avcution —Intolvency proceedinys ~~Arrest of jadgnxeni-debtor pend~ 
iny adjudication of application lor insolvency. 

There is noihing in the Code of Civil Procedure, nor in the 
Act 111 of 1907, which lays down that during the pendency of insol¬ 
vency proceedings, before the ju ig neut-debtor is declared an insol¬ 
vent, tlie execuiiiig Court is not conpetent to order his arrest. 
(.Scott Smith, J.) 

Kishen Ohand w. E. D. Sasson and Co.—SI P.L.U. 1910 ; 

tt3 P.W.U. 1910 ; 7 I.C. 351. 

’—’-^Execution—Interpretation of., with reference to judgment—Duty of 
execution Court—Court not competent to refer to compromise and deed 
on which suit is based—Amendment of decree. 

It is only in the case of some ambiguity on the face of a 
decree that the judgment may be looked at by tlie execution Court 
for the correct interpretation of the decree. If it does not agree 
with the judgment, it can be amended under section 206 of the Civil 
Procedure Code and it is open to the decree-holder at any time to 
up[dy for snob amendment. 

The exocntion Court is not competent to refer to the terms 
of a compromise arrived at in a suit on a mortgage or of the 
mortgage-deed to interpret the decree passed in the suit. (Chitty, J.) 

Gurmukh Singh v. Suhan LaL—167 P.L.U. 1906. 
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DECREE. 

— Is^ecviinn—Power of exeeutmu Conrt to go hehnd ,tai„ 

The plaintiffs obtained a deoree for 
specified plots of .tAamdat land ainonntmg to abont 3 Annals and 

’’‘"'“■’■'n.e defendants snbseqnently sued for partition of the nbole 
of the shomilat bnt their suit was d^^5.niss6| T>iej- also failed t^^g t 

the decree in respect of the specified fields se s c ,»arla» 

that the defendants had in their possession only 1 

more than their share. Tne lower Courts refused ‘o '•xecnte th 

decree on the ground that the decree-holders were ^ 

possession of the land claimed liy them, pjam.iio,, 

hound to execute the decree and could not go behind it m t 

department. (L« Tioss-jgnol, J*) uJv p T R ]m6* 

B.reouti<m-Stay 0 /e.recatior,-s4/./-ii«ati»n “> Court e.reout,ng deoree 

that on good ground being shown an executing Court 
should not Refuse to grant to the 

for obtaining from the HigI.er Court an order for sta) of execution 

(Shah Din. i.) Singh.-5i 

. 611 P.W.K. l«t)9 ; 4 I.t.!. n52. 

E.reoution-Soretg hood forfeiture of-Persooal aiteodunoe of ,xirtg~ 

The oourt declared the bond of the snr.t.es which they had 

given for the appearance in court of the , 

feited. It appeared that uo order bad been passed lor “ 

appearance of the judgment-debtor but on (be “f 

■Ibis summons was not served on him, the 

through his pleader l>ut tl.e pleader's agent “f/j 

did n^t know where jndgmont debtor was Held, that ‘ , 

ing forefeilnre of the bmd must l>e set aside for uo order w.is p.sso 

for personal attendance ol the judgment-debtor. 

ObUer riictam.—That llie summons could not be said to li.ive 

been sentd on the judgment debtor under the circumstauces of ttie 
case. <Scctt Smith. J ) ^ Harbhagwa...-90 P.DB. 1916 ; 

166 P.VV.R. 191b ; 36 1.0. 73. 

E.eecut,on-S,.relg. LiMlltg oJ-Borti for upporanoo of judgment 

The judgment-debtor came np ia Court and his properly was 
,0 he aUaohed%vh«u the oiiorod to ^lyo 

the ii>,tfi.n 6 nt.d 0 bror would appear lu C.uurt at the .lext 
of thi efse, if time were allowed for hi.n to make Un 

u atisfv the decree. In the bond that he executed and filed m 
Hourt he\i.nply state,I that the petitioaer would present 'h® 3'“*°“®“ ^ 
debtor in Court. There was no conditio,, m the bond that he was 
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responsible for the amount of the decree if the judgment-debtor slioiild 
fail to present an applioatimi in bankruptcy* At the next hearing 
the judgment-debtor appeared in Court. It was ootitended for the 
decree-holder that since tlio judgment-debt«»r has made no application 
to be declared insolvent the petitioner had forfeited the b »nd and was 
liable to discliarge the decree. HtUU tliat lh« contention was invalid. 
(Johnstone, J.) 

llirav. Har Samp.—It^C P.L.R. 1905. 

—^t'Curity utuUr Chi*'/ Courts Circular Order 

L r//, linU 11 (»j. 

Held^ that under Rule 11 (i) of the Punjab (Miief (^urt 
Circular Order LVII, the only security which can be demanded of a 
judgment-debtor, when be applies for revishm of an order or decree 
of a Court below is for performance of the said order or decree within 
reasonable time ; that this rule must be strictly construed, and 
obviously the liability of the person wlio stands surety cannot be more 
extensive than tiie liability of the judgment-debtor, no matter in 
what terms the security bond is worded ; and that no liability can 
attach lo the surety unless and untill the performance of tliat order or 
decree has been rendered impossible or impracticable by any improper 
or illegal act of the judgment-debtor or the decree-liolder has failed 
in his every endeavour to enforce performauoe of the said order or 
decree. (Robertson and Rattigau, J J.) 

Agia Singh r. Balia l^Iall_131 P.L.R. 1909 ; 

66 P.R. 1909 ; 99 P.W.U. 1909 ; i.C. 959. 

— one of the decree-holders—Decree in /ar(/Mf oj a Joint 
iJindn Family —Power of managing member to yive discharge^ 

lleld^ that the ordinary rule is tiiat a joint decree-holder is not 
bound by the acts of another who has compromised or received pay¬ 
ment from, and has given discharge to the judgment-debtor beyond 
the extent of his own share in the dMcree. 

lleldy also that the ab«)ve rule does not apply to the case of a 
managing member of a joint Hindu family. 35 iJal. 561 ; 
2 Mad. W.N. fotlowed. 

But the said rule equally applies where the managing member 
is on tliH w’orst possible tunns with the otijer inembera and the judg¬ 
ment-debtor’s conduct bus b'eii throughout dishoaeatly and fraudulent 
and he is colluding with the former iu order to defraud the other 
members of the family. (Rattigau, ,].) 

Ram Singh v. Nanak Chaud —60 P.L.R. 1915 ; 

10 P W.R. 1915 ; 27 I.C. 603. 

- Ex'parte—Seiting aside—Adjournment — Costs—When to be disallow- 

ed — Date of hearing a holiday — Procedure—Apjieliate CouTty power 
of to cancel wrong order as to costs, 

When the date 6xed for hearing a case liappens to be a holi- 
<lay, the ( ourt is not justi6ed iii taking up the case on the following 
day and in passing any order to the ])rejudice of any of the absent 
parties without duly serving upon them of a fresh notice of the 
hearing. 
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An px parte decree without duly serviug the summous opoo the 
defendant is liable to be set aside unconditionally. 

A party having good and sufl&cient reason for non-oonapliance 
with an order of a court cannot bo burdened with the costs of 
adjournment. 

In an appeal from the order refusing to set aside the ex parte 
decree passed on the second occasion, the Chief (’ourt cancelled all 
the proceedings subsequent to tiie passing of the 1st ex parte decree 
including the orders allowing costs on the occasion of selling aside the 
ex parte decree and granting the adjournments. (Hensingtouj C. J. 
and Raitigan, J.) 

Umat ul Muncfi Begam v. Salig Ram.—126 P.L-R. 1915 ; 

51 P-W.u. iyi5 ; 29 I.C- U?. 

—— E.fparte—Setting aait/e— Lenient Irealtneni oj defaulting part\es 
Setting aside of eiKparte proceedings by consent. 

The defendant applied to set aside an ex-parle decree passed 
against him. The plaintiff agreed on condition of payment of costs 
and a date was fixed by the MunsifE for their payment. On that 
date the application was dismissed by the successor of the Miinsitf, 
who originally heard the application, on the ground tliat the 
summons was duly served on ihe defendant and the order dismissing 

the application was upheld on appeal. 

fields that the application was wrongly rejected. The defen¬ 
dant should have been leniMutly treated specially because tlie plaintiff 
liad "iveu his consent to the grant of the application. (Johnstone, J.) 

Parlap Singh v. Narain Das.—72 P.U. 191*5 ; 

159 P.L U. lyU5. 

- Exparie—Setting aside — Validity of. 

An decree is final till it is set aside by the first Court 

or the Appellate Court. (FiO RossignoK J.) 

Abbas Khan v. Nurklian.—60 T.C. 496. 

-- •Sulrject^matler. 

A decree beyond the subject-matter of the suit is illegal. 
(Lc Uossignol, J.) 

Wiru Mai r. Sardur Khan.^—6 Lah. L. J- 424. 

—^-^E.vparte—‘Transfer of—Decree set aside—Maintainability of suit by 
iransjere.e on ori(/»nai cause of action. 

Tlie plaiutiff obtained au ex-parte money-decree and trans¬ 
ferred it to another person by an oral agreement. The transferee 
was brought on the record as the person entitled to execute the 
decree and the order bringing biin on the record became tiual. The 
decree was subsequently set aside on the application of the defen¬ 
dants. 

IJeUL that the transferee was entitled to prosecute a suit on 
the original cause of actiou against the defeudauts. 1 All. 
446, distinguished. (Reid, J.) 

Uurdit Singh v. Chanda Singh.—78 P.U. 1905 ; 

135 P.DR. 1905. 
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DECREE. 

— Vnliditif^Deeree passed without jurisiiiclii>n> 

A decree pu.ssed without jurisdiction is not a nullity but 
be set aside by appeal or revision ; and till it is so set aside, it is 
good in spite of any defect in the jurisdiction. Rlaintilf sued for 
accounts and valued bis suit at Rs. 13U. Tlio Muusilf dismissed tiie 
suit and on appeal, the District Judge passed a preliminary decree 
and remanded the iuit for taking accounts. The Munsitf found the 
amount exceeding bis pecuniary jurisiliction and transferred tlie 
suit to Sub-Judge who ignored the District Judge’s order and ordered 
a fresh trial of the suit. that the ()roc 0 odings on flio valuation 

wore not ultra vires that the Sub-Judge ought not to have ignored 
the District Judge’s order but should have acted on the preliminary 
decree of the District Judge. (Le Rossigool, J.) 

Ramji Lai v. Bunjau Lai.—60 I.C. 352. 

DEED. 

■ (■onftrucUon^Deed of Adoption — Power to widow to adopt ion— 
Pevertioner assent Jor conjideratiun. 

One of the rexersioners who had previously obtained tbo 
decree and another reversioner consented to this second deed in 
consideration of receiving a portion of the land left by the deceased. 

lieidy that the descendants of the consenting reversioners 
were debarred from disputing the validity of the adoption. 

Documents executed in India must be construed with due 
regard to all the atteudant circamstaucBS of the transaction. 
(Rattigan, J.) 

Nidhun Siugh v. Sham Siogh.—40 P.ll. liilS; P.L.R. 1913; 

17 1.0. 524. 

■ - Consiruciion —Comuierciai contract-^Clanse in indent that disputes are 
to he submitted to arbitrators — Whether total non~deliveri^ of goods a 
dispute to which clause tt applicable^ 

Heldy that where in the case of a oommercial contract, the 
indent provides for the reference of all disputes arising out of the 
indent to arbitration, a total non-delivery of the goods indented for, 
wliich naturally gives or may give rise to a suit for damages, is not a 
dispute witliiu the meaning, and arising out, of the indent which 
would render it obligatory to refer the mutter to arbitration. 
54 P. W. R. 1913; 10 lad. Gas. 3l6, followed. 35 P. R. 1911; 
70 P.W.R. l9ll; 9 Ind. G'as. distinguished. (Broadway, J.) 

C hiijju Mai w. Gurmukh Singh.—72 P.R. 1917 - 

139 P.W.R* 1917; 42 LG. 95. 

- Construction — Estoppel—Individual transaction—Oral evidence of-^ 

Estojtpel — PrS’-emption. 

Held, that, persons who by clothing their transaction in a 
particular form, induce a pre-euiptor to come forward and claim 
pre-emption in respect of that transaction us a whole cannot be 
allowed to turn round thereafter and to olaiin to show by oral 
evidence that their real intention was something quite different from 
that expressed in the sale-deed. (Rattigan and Scott Smith, JJ ) 

Maghi V. Narain.—6 P.ll. 1914; 256 P.L.R. 1913; 

16.) r.WR 1013: 2' I,'’. 31. 
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'conUrucX,ori-G>jt-HmduJamxly-Melhoic,finUrp,elmg^^^^^^ 

Held, that, a deed ot gift in favour of a H.udu female should 

be interpreted ou its merits allowing no importanoe to the 

that the douee is a female ; so whore a gift of immoveab e prope y 

bv a Hindu male owner in favour of his wife aud mother stated, inter 

aL, that the exeoutant aud his heirs shall have no right in, ““I'®®''' 

with, or claim to, the moveable and immoveable 

deed was held to be an out and out gift of his full rights and 

upon the donees the full ownership of that property. (Johnstone 

aud Ruttiguu, JJ.) 

Gnrninkh Singh ». Mukhan Singh—147 P.W.R. 1911; 

61 IMl. 19U; 11 I-C. 846. 

Construction—Gift-Statement of donor showing gi/t absolute—Dona¬ 
tion of a share in joint holding—Donee already in possession along 

mih donor—Cotnyitie transaction. ... £ ,i * 

When the statement of the donor at the lime of the mutation 

proceedings established tliat the gift was absolute and not simply for 

the maintenance of the donee during his lifetime. i -1 < 

Held, that the gift of a share of a joint holding is valid where 

the donee is already in joint possession aloug with the donor and the 
latter has done everything in his power to complete the traiif-action, 
and that it is not necessary to separate the gifted portion. 

(^Slmdi Lai, J ) 

Him Singh v. Jlmiidu Singh.—106 P.L.H. 1917 : 

80 P.W K. 1917 ; 411 l.G. d?l. 

Conslruciion—Mortgage deed— y^ar-i-marhuna—Hamrah—Personal — 

Redemjd'ion^Interest. 

The operative part of a mortgage deed ran as foll-.w^: 

^Rihn bashrait-i-zail karte hain ke qabza kasht iva 
muamala Sarkar zimme murtahinan hoga. Zar-t-marhuna 
se chhih sau pachchas bila sud rahega. Iwaz sud zai-i al^ 
iva muamala Sarkar paidawar arazi murtahinan lenge, 
chhih sau pachchas ke bamrah sud bahisab ek^-rupiaflsadt 
mahwari denge. Zar-i-sud salana aia hoga* Basurat 
adam adai sud salana sud dar surf bahisab bala denge, 
Kasht arazi bamarzi murtahinan muzhtran karenge .... 

... Miad koi muqarrar nahin hai. Jab bad 
darau fasl bamah-i-Har khud kasht murtahinan ^ talab karen 
zar-i-marhuna dekar zamin chhxira (ewenge. Zai-i-inarhuna 

hatafsiU-zail . pai. Qabza 

dixja gaya . - sar-i-sud salana 

bala bamrah chhih sail pachchas rupia murtahinan ko 
ikhtiyar hoga ke sud dar sud lewen ya mushiran se ba trja- 

i-nalisk wasul karlewen."' , . , 

Jhldy (7) that the words 2 or-i-oiarA«T»a« in the redemption 

clause in the above extract meant the mortgagf'-money without any 
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reference to the interest due on it. U-t I*. W. R. 1907; 6 P. E. R- 
1907,/o//otce't and approved. 

(2) that the words hamrah chhih sau pachrhae riipia iti tlje 
lust clause of the above extract meant calculated or duo on Rs. 65(' 
and in the light of the context were susceptible of U‘> other meaning. 
The clause was one relating to interest and compound interest, and 
stood by itself, having nothing whatever to do with the redemption 
of the land. Under the clause, the interest or compound interest 
was agreed (o be received or recovered from the mortgagors porson- 

«Ry* 

(8) that, under the terms of the mortgage deed, as sot torth 
in the above extract, the mortgagors were entitled to oluiin redemption 
on paymont of the principle mortgage-tnoney only, and the 
mortgagees had only a personal remedy against them in respect of 
their claim for interest or compound intorest. (Keusingtou and 
Shah Din, J J.) 

Aulia Khan v. Kanshi Ram.—45 P.R. 1913; 145 P.L.R. 1^13; 

25 P.W.R. 1913; I? PC. b77. 

— ■ -Conjlrncfton —Afortgage and lease —A’o parts oj the same transaction 
Landlord and tenant—Relationship of—Right to evict. 

Held, on a construotiou of two documents executed on the 
saino date and styled one, a mortgage and the other a lease, that the 
fact that there was no reforenoe lo the lease in the mortgage-deed 
was a 8'ro'ig indication of the separate nature of the two transactions 
and all that was intended hy the lease was that such money as weie 
payable tliereunder were to he given credit for by the mortgagee. 

As at the time of the execution of the rent-deed, the parties 
clearly intended to establish the relation of landlord and tenant 
between tliemselvt's, tlie mortgagees were entitled to evict the mort¬ 
gagors at any lime. (Broadway', J.) 

Jlaiigiii Ram v. Uanesh Dus—161 P.W.R. 1918 ; 47 I C. 351. 

—Construction^Rartition—Family arrangement—Registration — Neces- 

sity. J 

Held, that a family arrangement for the management and 

enjoyment of the j )int property does not amount to partition. 

Ihhi, al o, tliat a document declaring existing facts cannot bo 

said to create or relinquish any title in immoveable property and 

does not nqnire registration- (Robertson and Beadon, JJ.J 

Tliakar Singh tj. Ujagar Singh.—26 P.L.R 1913 ; 

8 P.W.R. 1913 ; 18 I.C. 583. 

-- Construction—principles. 

That the terms of a mortgage deed drawn up by an unskilled 
draftsman must not be construed too strictly. 

A mere promise by a creditor, made at the request of hin debtor 
to forbear from suing him, is regarded as a voluntary promise and is 
therefore of no effect. (Shah Din and Agnew, J J.) 

Cbbuhil Das v. Masn.—4 P.R. 1914 ; 243 P.L.R. 1913 ; 
207 P.W.R. 1913; 145 P.W.R. 1913 ; 19 I.C. 981. 
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— Construction — Pr'inciffles. 

Held, tlmt it is a cardinal principle oE interpretation of docu- 
niPiits tliat in defArmining tl»e nature of a transaction the document 
evidencing it sliould be considered as a whole aud the intention of 
the parlies should he gathered not from isolated sentences but from 
all tiie facts mentioned therein, ^Shadi Lai and L« Ro^signol, JJ.) 

Gopi Rain v. Ram Dhan.—157 P L.R. 1917 ; 

lU P.W.R lyl8 ; 44 I.'l. 228. 

■- Construction—Promissory note, or reeeipt—Por sti/)/dy vj Brichs not 

]^ro~nole.. 

A contract was entered into between the parties for the soppl}' 
of bricks to be supplied from timo to time. Each time a supply was 
made, a printed form, evidently used f»r various purposes, was sent 
by the plaintiff to be signed by the defendant obviously as a receipt 
for the bricks. 

Held, that the document wa? not a pro-note, but a mere/eceipt 

for bricks. (Robertson, J.) 

Lehna Singh v. Alnnad Din.—174 P L.R. 1913; 

103 P.W.R. 1913 ; 19 l.fJ. 436. 

Construction — Release — Hnsthardarinama—Release hu widow to rever~ 
sionerfi'T consideration—Pailnre of oonsioeration — Ej^eot, 

Where a widow executed and registered a deed stylling it a 
dasthardarinama, and stated in it that she renounced all her rights as 
widow in the estate of her husband held hy her in favour of I he next 
male reversioner in consideration of his agreeing to pay her a certain 
amount which amount was never paid. Held, tliat the deed was not 
a sale-deed hut a deed of release by which the widow surrendered her 
life-estate in her husband's land. Held, also, that since no part of the 
consideration for the surrender of her life-estate was paid to her by 
the reversioner the agreement embodied in the deed was void and 
unenforceable, (dohnstone, (b.L and Shah Din, J.) 

Mst. Fnzlan v. Imam-nd-Din,—70 P R. 1915: 10 P.L R. 191^1; 

95 P.W.R. 1915 ; 29 I.D. 253. 

— ('anstruction — Sale-deed—Inchtsion of shire in the village sliamHat— 
Intention of 'parties. 

It is a question of the intention of the parties as to whellier a 
sale of the khewat lands includes the shamilai pertaining to the lauds, 
a fletermination of which depends upon the facts and oircninstances 
of each particular case. Where the ancestor of the plaintiffs in 1862 
sold lo the ancestor of the defendants his entire well with all the 
cullurahle and uncnltnrahle land attached to it, tliis being the only 
property he owned, and after selling it he migrated to and settled in 
another district, and the shamilat of the village being partitioned in 
19('5, the plaintiffs sued tlie representatives in interest of the vendees 
to recover that area, //fb/, that the vendor having severed all his 
connection with his original village and having taken no interest 
during all these long years in Ihe shamilat area it was evident that he 
meant to transfer all ihe rights he possessed in the village to the 
vendees and that both the parties to the transaction intended at that 
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time that the vetulees should stop into the sliofs of the vendor. 
74 P.W.R. lyiO ; 6 Ind. Cus. distirujuished. (Shadi Lai and 

Le Rossignol, JJ.) 

Shiihamad r. Ibraliitn.—57 P.R. 1915 ; 60 P.L.R. 1916 ; 

134 P.W.R. 1915 ; ;10 I.O. UK). 

■■' Construction—SaU—Atjrpemfint to sell—Inaccurate recital of eon- 
sidt'fation'^Failure to execute regular sale deed and regishr the same — 
Efect of. 

Held., that—(1) Where a receipt oF earnest money for the sale 
of equity of redemption' «'f a house distinctly' mentions an out and 
out sale us having been effroted, tl>e mere fuct that it goes on to say 
that a sale^deed will be drawn up dues not sliow tiiat the sale contract 
is incomplete, nor is au ino»rrect entry of ilie amount of a mortgage 
on that property an indication of the incompleteness of the sale. 
(2) The fact that such a receipt is not promptly followed by the execu¬ 
tion and registration of a formal sale deed is not sutKoient to warrant 
a hnding tliat the intention of the parties was that title should not 
pass until the consideration money hud been paid in full. (Shah Diu 
and Chevis, J J.) 

Hardit Singh ti. Rehari Lai,—9 P.L.R, 1916 ; 

104 P.W.R. 1915 ; 29 I.O. 305. 

—Conitrurtion—Sale or perpetual leaie-^Nom'mal r^nC reserved not 
enforced — Pre-emption. 

A deed, whereby all the proprietary rights in certain laud 
liave been tran&ferred in consi<leration of the payment of a substantial 
sum of money, is in reality a deed of sale, although it purports to be 
only a perpetual lease creating occupancy rights iu the transferee 
and although a small amount of maltkana has been nominally reserved 
liy liie deed as being payable by the so called lessee to the so cullett 
lesror. 7 Ind. Oas. 930 ; 33 A. 104 ; 7 A.L J. 1022, relied ujwn. 
136 P.R. 1907, distinguished. (iShali Uiu and Olievis, JJ.) 

Auiar Singh v. Sadhu Singh.—187 P.L.R. 1914 ; 

II5P.W.R. 1914; 23 I.C. 970. 

-— ’^Construction—Sole or mortgage, 

A mortgaged a building site to the nepliew of her Itusband. 
The silo was siluated in a town in the heart of a flourshing canal 
colony where such property was likely in future to increase in valne. 
The mortgage-money was not higher tljau the market-value of 
the site. The term of the mortgage was 6fteen years. No interest 
was chargeable on the mortgage-money proper but the mortgagee 
was eniitled to build on the site at will and to charge the expendi¬ 
ture, with 6 per cent, ptr annum interest, on the house ; 

IJeldy that these circumstances were iusutticieot to prove that 
the triiosaotion t»etween the parties was a sale and not a mort<^age. 
(tiohnstone and Rattigan, JJ.) “ 

Meglia Ham v. Maklian Lai.—126 P.L.R. 1912 ; 67 P.R. 1912 ; 

255 P.W R. 1912 ; 13 I.C. 667. 
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- Ccr.itructwn—SaU an l SPparaU aiyreement for reGonvetfance^-^EffCt 

Question arising between renftee and pre-emptor—Question arising 
between vendor and vendee — Distinction. 

Ou IHth July 1911 pliiintift'. M.<t N. B. purchu‘?9fl a stamp 
pappr which was endorsoil hy tha stamp vatidor as required for a deed 
of conditional sale. On Uth July a deed of sale was executed on the 
paper by Mst. N. B. in favour of M. H. a relative of hors. The deed 
oontained a distinct stipulation tliat tli« sale was an out and out one 
and that tliere is no aareemf’ut to reconvey the property, Gn 16th 
July this deed was reoislered and on the same day the vendee purchased 
another stamp paper on wliich lie executed an agreement to reconvey 
the property sold by the d^ed of I4lhidem provided Mat. N. B. repaid 
the puchase money, etc. This agreement to reconvey was registered on 
the l7th July i9ll. On 6lh July 1912 one F.H. instituted a suit for 
pre-empiiun and on I2(h idem Mst. N. B. sued for possession on terms 

of the agreement of 15th Jnly 1911. 

IJeldy that as itelween the pre-emptor and Mst. N. B. the trans¬ 
action embodied in the deed of l4ih July 1911 was an out and out 
sale and no oral evidence of » contemporaneous oral agreement varj'- 
ing tbe terms of the sale deed was admissible and that the latter s 
suit must consequently bo dismissed. 22 I.G. 12 All. 5H7 (B.C.) 3 All. 
;-i69 (F B., and 22 All. 149 (P.C.) distinguished. 

Semhley that if tbe litigation had been solely between the 
vendor and the vend(*e the Court might have hold that the two 
transactions taken t( gather amounted merely to a comlitional sale or 
to an English mortgage. (Scott Smith and Le Rossignol, JJ.) 

Mahomed Mir v. Fuizal Hassau.—74 P.R. 1918 ; 

168 P.W.R. 1918 ; 47 1.0.418. 

- Construction—Suretg bond—Strict constrnotion—Surety till disposal 

of appeal^^Case remanded — Suretyship if determint'S. 

Surety bonds must be coustrued strictly, and a surety cannot 
bn held liable beyond the extent to which ho has contracted. The 
Respondents stood sureties for the judgment-debtors till the decision 
of an appeal then pending in the District Court. On the decision of 
the appeal the case went back to the trial Court and the decree- 
holders wanted to arrest the judgment-debtors. Tbe respondents 
agreed to extend their suretyship till the date 6xed. There was an 
order of the court that time was allowed up to 2nd January 1914 
for compromise. Tliis was followed by a further order “ if the judg¬ 
ment-debtors want to be made insolvents tlmy can have up to lyih 
January 1914. ” The judgment-debtors appeaDd to the Chief Court 
wbicli sent for the records, and there was no hearing on either the 
■ 2nd or lyth January. The Chief Court rejected the appeal and the 
case went buck to tbe first Court and the judgment-debtors having 
absconded tbe decree-holders sought to realise ihe decree from the 
surities. 

Held, that the sureties undertook nothing more than to produce 
the judgment-debtors ou tbe date fixed for the next hearing, i.e., 
I9th January 1914, and therefore, they wore uot liable for the 
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proiluction of the judginent-ilebtor.*! jit a daio nearly two years later. 

(('hevis, J.) 

Thakar Das v. Sham Das.—15 I’.VV U. ItHy ; 49 l.(\ 438. 

('oniinifriion—al iiuhu\^Afeanniij of -— 

IleU^ that, the words al aulad !iieans offspring of any kind, 
and inolude all descendants male or foinal>^ whetiier tlirough tlio male 
or Female line. (Robertson and liattigan, JJ.) 

AUt. Chandui v. Tiiulla Singh. —70 V U. 1912 ; lOl P L it 1012 ; 

141 r.W.U. lyu ; U LC. 523. 

Constmction “ Tarhi a( a tchfoto ”, tne.ininy of. 

The words “ Tarha of a widow ” without any further details 
used in the deed of conveyance executed liy the reversioner of lier 
husband in favour of another is intended to moan the movoable and 
immoveable property which was in her piKsse-^sion at the time of her 
death and dues uot include incorporeal rigtits in the immoveable pro¬ 
perly wliich she had already sold during her life-time. 

It is a cardinal canon of the interpretation of tleeds that (lie 
Court should endeavour to gather tlio intention of the parties to it 
from the languagB of the document taken as a whole and fro<u all the 
surrounding circumstances. (Shadi Lai and Broidway, JJ.) 

Jai Ram Singli i*. Sukh Dial.—10 P.W.H. 1917; 3'J I.C. 43G. 

— Exeeniioii—Proof o/—ci'-cnoi.O.aatfe^. 

lleU-t that, a document is suspicious which purports to have 
linen exHCU 

has been called to prove 

Gaiush Lai V Uewa Singh —138 P.W.U. 1912 ; IG 1,0. G84. 

defamation. 

iV.ff (I) Pen’AL Code, S. 499, and (2) Tout. 

DEFENCE OF INDIA RULES. 

—-/i*. 2o — ( vij \izai\Cti of oj/6n<ie on the po'ice lieporl^Coniplaint — 

iof. 

All Dislrict Migistrates in the Punjab were empowered by 
notification dated 22iid April 1919, to order or authorise complaiuls 
to he made in respect of sucli offences as came withiu the purview 
of R. 25(1) committed withio tli*dr jurisdiction. Where the Dis*- 
rict Magi«itrute of dullundur direciod tlie Superintendent of Police to 
make eiKjuiry, complete Hie case and send it up for trial and iu due 
(u.ur.^e the police put up a chullaii before the District Magistrate and 
the case was sent 10 the trying Magi>trate who disposed of it. Ihid., 
that tlio so called clmllati by the police must he regarded as a com¬ 
plaint and that the Magistrate wa.s properly seized of the case. 

16 I’.U. ISmi ;2» P.U. 181>3; 2 P.U. ia,,2 ; 3 P.R. 1392, 

yutshed. (Broadway, J.) 

Kliushal Singh v. Emperor.—67 I.C. 337. 

DlVOUf'E. 

AduUrtf^On the part of wife—Proo/^B.rth of child 330^333 dai^s 

after the date oj last access—Leyiumac^—Evidence Act, iS. 112. 

Where the husband charged his wife with having committed 
adultery and prayed for dissi'lutiou of marriage and where the charge 


that, a document is suspicious winch purports to have 
cuted a year before tlie purchase of stamp and only scribe 
called to prove it. (Shall Din, 0.) 
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of adnlterv rested on Ihe bare fact that she gave birth to child 330 
days or 333 days after the date when petitioner had bst access 
to her. 

Ihhi^ that, though, under the circumstances, very considerable 
doubt is thrown upon the honesty aud truth of the wife 3 assertion 
that the petitioner was the father of tlie child, Courts are not 
justified, in the absence of any other evidence, holding that chibt 
is not the child of the petitioner, and that, under S. 113, Evidence 
Act, Courts are bound to assume that the child is legitimate, unless 
it is proved that it could not have been begotten of him. (Reid, 
C. J. and Ratligan and Chevis,»JJ.) 

1*. P._77 P.R. iyll ; 2o0 P.W H. 1911 ; 12 LC. 94*?. 

^^Cvstom—Khatih— Low chss^ Svtiras—IIintlit Law. 

//eh/, that as Kbaliks are low class Sodras they do not follow 
strict Hindu Law, consequently there appears no prohildtion among 
them of divorcing a wife by a written deed. (Johnstone, J.) 

Bholar r. Emperor.— P.LR. 1914;31 P.W.U. 1914 ( r.; 

24 I.C. 947. 


DIVORCE ACT, (IV OF S. 3. 

- Ailulferf^—Peiittoner, (/Hi/Zy oj—Discretion to pass decree. 

Where tl e petitioner was guilty of adultery during marriage, 
S. 14, Indian Divorce Act, gives the Court a discretion to pass a 
decree in spite of such adultery, and tho Court, will be U>m>d by the 
rule.s which bind the English Court under the E'>gli'!li Divorce Act- 
Adultery by the petitioner is, e^cept nmier^ very peculiar 
circuiiistanoes, a bar to a decree. (Ueid, C. J. Kensington and 

Ratligau, JJ.) ^ , 

M. t. M.—70 P.R. 1911 ; 239 P.W.R. 19U ; 12 1.0.960. 


S. 3 {1)^Jurisdiction—Suit for dissolution of murr m/e— f^ariies 
residintj within jurisdiction hut sep<irniely^^'Re^idt> or last resided 
together—punctuation — Interjirencefrom — Pn^li-'h Law- 

IJeldj that tlifl Chief Court has jurisdiction t'> entertain a 
petition for divorce where the parlies at the date of tiling the petitioi>, 
reside within the jurisdiction of the Court though they reside 
separately. 1 uraiid v. Durand 14 S. W. R. 416; Wingrovo v. 

Wingrove. J4 S. W. R- 4l6,/b/iou:ed. 

P(T Ifeid, C. J. and Kensington, J.—The word “together’^ 
in section 3 (1) of tho Divorce Act must be read will) “last residod^^ 
tjtply. Had the iiilenlion of the Legislature been to make “(ogether^^ 
applv to “reside” also, there would have been a comma after “reside 
and after “resided *. 

J*er Raltigav, J,—- 

Legal documents in strictness should not be punctuated and 
this role afplie<i equally to Acts of the Legislature. 

Jurisdiotion to grant dissolution of marriage ordinarily depends 
upon the domicile of the parties, but Legislature of this conntry 
Ijas made it depend on residence alone. It is doubtful whether the 
intention of the Legi-slature was not to require something in the 
nature of a “inalrimoiiiul house” us a substitute for domicile. 
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mVOUOE ACT, (IV OF 1869), Ss. 8, 7, 10,51 anO 52. 

In England, (^urts previously assuinod jurisdiotiaii fo dissolve 
a marriage if the “matriinouiul linme” of the parties was in E iglauii. 
As the law now stands, the Englisii Courts have no jurisdiction in 
such oases, oven though the m.-Orimonial home is in England unless 
the parlies are domiciled iu England. Le Mosurier v. Le Mesurier, 
(1195) A. a. 517 ; 64 L. J. P. C. 97 ; 1 I II. 527 ; 72 L. T. H7;ij 
Nibnyet v. Nihnyet 4 P. IX 0. A. I; 48 L. J. P, 1; 39 L. T. 486; 

27 S. W. H. 2o:X 

Henrietta Alexandra Gale v. James Frank Honduras Gale._ 

47 P.U. IWII ; 171 P.X.U. liUl ;122 P.W.U I9U ; 

lU I.C. 487. 

—5ji. 3 (7j, (2) and (.2) and 10 — Dtttrict Court, jurisdietion of — Where 
husband and wife reside or last resided. 

Where in an application fur dissolution of marriage it appeared 
that the petitioner and his wife last lived and cohabited together at 
Bangalore, that the respondent did not reside and had not for many 
years resided, within the Amballa District ami that at the time of 
the institution of proceedings she was not residing at any place 
within the Punjab. 

llfH^ that having regard to the definitions of the terms 
“High Court,” “District Judge’" and “District (vourt” in section 3 
of the Divorce Act, the District Judge of Amballa had no jurisdictini 
to try and determine tlio case. (Rattigan, Scott Smith and 

Lo UussignoX JJ ) 

Morton V. Morton —76 P.U. 1916 ; 139 P.L.R. 1916; 

122 P.W.K. 1916; 35 I.C. 367 (S.B ) 

^~S. 3 {3}—Jnd'Ma1 separation^Junsdiction of Court—“Lait resided^* 
Evidf'n^'e^^[Tncoi‘rob‘>rated testinioni^ oj totfe- 

On appeal against a decree graining judicial separation 
passed by the Divisinial Judge of Lahore on the application of 
the wife, it was o-mtended that the Cmrt fiad no jurisdiction to 
entertain the application. It appeared that the home of the 
appellant, the hushand. was at Lahore, where he lived till 1838, 
when he went to Africa for employnient. He returned to Lahore 
after 2 years on a few mouths’ leave for the purpose of getting 
married. Having reutetl a house he took his wife to this house 
immediately after marriage, spent one or two days tliere and 
returned to Africa witli his wife. He again left Africa for India 
afier about a year’.s residence, spent two or three weeks with his 
wife at her parents’ house at Sharanpur, loft her there and never 
lived witli lier again, fields that the objection had no force and 
the Lahore Court liad jurisdiction. 

The Court would not accept the uncorroborated testimony of 
the wife, that her husband had committed or attempted to commit 
an unnatural otfenoe on her person. (Reid, J.) 

A. V. A —77 P.R. 1905; I6l P.L.R. 1905. 

— ■ Ss. 7y51 and 62—Parties not compellable witnesses. 

In a suit for dissolution of marriage under the Divorce Act 
on the ground of adultery by the wife, the respondent and 
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divorce act, (IV OF 19&9,) S. 10. 

cr-rps[n ndent are competent wun«s?es only in the sense that if they 
offer tliemselves as provido'l hy Section 51 of the Divorco Act, 
they may Iw examined like anj’ other \Titness 09 , hot cannot be 
com|>elle(l to give evidence unless tlmy otfer th'^ms-dves as witnesses. 

The rule applicable to comi'ulsory oral evidence is applicable 
to compulsory disclosure of documents. The petitioner is not entitled 
to any information from the co-respondent as t(» tire acts of adultery 
e.barged until such time as tire co-resf ondent offers himself as 
witness. Tlie co-respondent cannot be C'lnpelled to file an affidavit 
declaring what letters from tlie rcsponilent are in bis pos>ession, 
bnt affiilavit may bo required in resp'-ct of letters written by the 
potilioner to Ibo co-respondent. ^ 

A list of docinnenis proving adultery should be filoJ vrilli 
the plaint, and when it is not done the pelitioiier may be ordered 
to file ail affidavit disclosing all loiters in liis possession or power 
relating to llio adultery charged on which he relies. 'Heid, J.) 

0. V. Cl. B:—11 P.R. 1902. 

_ s. 10 — A({uUer^-^Proo/—(’orrespondent^e bfitioeen f^artiei. 

In a suit, for di-solution of marriage the (Jourfc may presmnfv 
ndultery if it, is satisBe.! tlial guilty atluclnnent subdsted between 
the parties and that, th-'V hail opportnnities to have guilty intercourse. 
The direct fact of adultery need not l>e proved. In a divorce case, 
the correspondence between the respondont an I the co-respondent 
is Very important evidence. (Broadway and Abdul llaoof, Jd.) 

Davidson v. Davidson.—62 I.C. 782. 

_ S. 10 — Petition for divorcs not consented—Necessity for judicial 

enquiry by Court b^'/ore p<if»ing decree. 

A decree f.*r dissidution of marriage cannot be legidiy granted 
merely on tlie ground that the respondent does not oppose the 
petition. 

The Court must satisfy itself that there was goo 1 reason tir 
the dolav, if any lias occurred, in suing ; I bat lliere was no 
connivanco and that there lias lieen no condonation. (Le Uossignol, 

Broailway and Marlineii, dd.) 

Dehna Mai Sadik v- Met. Hakim Bil>i.—25 P R 1919; 

71 P.LU. 1919:51 l.r. 235. (B. F.) 

- - S. 10 —Jurisdiction to entertnin pKtUion Jor dissolution oj mirriaje 

■^Parties dom ciied in i^ay/and. 

In a peliiion by wife for dissolution of marriage under beclion 
10 Act IV of 1^69 Indian Divorce Act wh re l>oth the parties wore 
ilomiciled in England. IJeid^ by Clark, (' X and 
(Robertson, d., di.ijcntmy) that the words ‘resides in India used 
in section 2 of Act IV of 1869 (Indian Divorce Act), &uniot be 
interpreted to mean domiciled in India and the Courts in India 
are not d« barred from entsriuiniug petitions for dissolution of 
marriages when both the parties are domioiied in England. 1. L. U. 
10 Bom. 422,/l)/loiced. 

The ('hief Cenrt declined to pass a decree for dissolution 
of marriage on the nticorrohorated statement of the petitioner 
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DIVORCE act, (IV OF 1869), Ss 17, 18, 48, 55 and 57. 

holding that a (-ourt will not act upon the nnoorrohoratod evidonco 
of a party to a matrimonial aotion. Deoreo for judicial soparalioii 
was granted on proof of crnelty. (Clark. C. J. Reid and 
Robertson, J J.) 

Mary Alice Warwick t>. Charles Spenoor Warwick.— 

p. 488 P.L.R. 1900; 04 P.R. 1900. 

■■ S. 17 — Decree for diuolnOon of marriage — Conjirmalion^^’olice 
to respondent. 

No notice to tlie respondent is necessary in proceedings for 
confirmation of a decree for dissolution of marriage. (Le Rossignol 
and Abdul Ranof, dJ.) 

Ethel Mabel Emily Harris v. C. P. Harris,—10 P.L.R 1921; 

19 P.W.R. 1921; 59 I.C. 89. 

— 65 . IS and 57 —.Varria^^ contracted milun six months 0 / confirmation 
of decree o( dissolution of former marriage—First husband living^ 
Maintenance and cuslodg of child of the marriage. 

The terms of section 57 of the Divorce Act aro imperative, 
and tliere is no alternative to passing a decree of nullity where 
the marriage is etiected within six months of the confirmation 
of a decree of dissolution of a former marriage of either party, 
and the former husband or wife, us the case may be, is living 
at tbe time of the latter marriage. 

Application for custody and maintenance of the child of the 
marriage must be by separate petition. (Reid, C.J. and Kensington, J.) 

Betteridge v. Curry.—29 P. R. 1913; 222 P. L. U. 1913 ; 

19 I. 0. 778. 

• — S. 43 — Decree nisi for dissolution of marriage—Orders as to custodg^ 
maintenance and education of children should not form part of such 
decree. 

IJeld^ that tliB order under section 43 of the Indian Divorce 
Act as to custody, maintenance and education of children should 
not have formed part of the decree nisi fur dissolution of marriage. 
These were merely a i interim orders liable to terminate upon the 
confirmation of the decree by the High Court. 62 p. R. 1887, 
relied on. (Rattigan, C.J. Broadway and Murtineau, JJ.) 

In the matter of the Indian Divorce Act,—142 P.R. 1919; 

2 Lah.L.J. 39; 51 I.C. 943*. 

-- S. 55 —*Suit for judicial separation on the ground of adultery and 

cruelty—Charge of adultery held not proved and petition granted 
on the ground 0 / cruelty—Appeal against findings by party in whose 
favour e/»« decree w passed—Civil Procedure Code^ (Act XIV of 1882 
iSection 640. 

The wife instituted proceedings against her husband for a 
judicial separation on the ground of his adultery with a certain 
person. During tlie course of the trial the petition was amended by 
adding a charge of cruelty. A decree for judicial separation on the 
ground of adultery was granted, the Court finding against the wife 
on the issue as to adultery. On appeal by her to set aside the 
finding as to adultery_ 
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DIVORCE ACT, (IV OF 1869), S. 55. , ^ , one 

Held, that the appeal did not he.—6 Cal. 206 and ol9 

(F. B.) ; 6 W. R. 18 (A/lc.); 7 All. 606; 21 All. 117; 18 Cal. 647; 
II Cal. 301 (!’. C ) ; 35 L .1. P. and M. 101 ; 43 L-J. P- 
.and D. 6; 1 S and T. 168: 28 L .1. P. 55; 37 L. J. P. V, referred to. 

(Roid, J.) 

Grace Hannah Wingrove v. Arthnr (Jlement VVingrove. 

84 P.L.R. 1904; 56 P.R. 1904. 


_ s. 55-Pu,>jab C(»,rt> Act (XVIII of 1884), S. 9 - Appeal—Deoreee 

and Orders under ])ivoree Act. 

Under section 55 of the Indian Divorce Act, read witb 
section t) of the Punjab ('onrO Act, an appeal lies against a decree or 
order passed by a Single Bench of the Chief Court trying a case under 

the Indian Divorce Act. iClark, C. J and Kobertsnn, J.). 

C. V. (*. and B.—18 P. R. I90ij. 


term partnership in a loose and 
not necessarily ho conclusive 
were such as to have the legal 


DOCUMENT. 

Ccnstrvr.lion of—Partnership deal. 

Though the mere nse of the 
inaccurate manner in a deed wonll 
tliat the relations between the [lurties 

effects of a partnership, sliil the use of snch expression in a formal 
deed is strongly indicative of the intentions of the parties regarding 

their mutual relations . > • • i 

The rourt found n|«>n construction of the deed in suit and 

the conduct of the defendant tbit he occupied the position as one 

of the partners and not us one engaged to loud money for bnsiness- 

(Anderson and Robertson, d.J ) „ r .» 

Sham Sunder v- Ibrahim.— 58 P.L.Il. 1J04. 


Registered dontment withheld hg e.eecutant 

The Divisional Judge di^mis^ed tho plaintiff’s suit hosed on 
a mortgage-deed on the ground tint thougli the defendants hud 
presen-ied the deed at registraii-.n and admitted its execution they 
Imd not delivered it to the plaintiff on receiving it back from the 
registration office and that tho transaction was therefore incomplete. 
It was found that the defendants liud received full consideration 

and no fraud was committed on them n- • • \ 

Ileldy that tho view of tl»e law taken by the Divisional 
Judge was erroneous. Delivery of the desd was not legally 
necessary to complete the transaction. 5 B. & 0., 6j2, folloiosd. 
(Jolinslone and Uattigan, JJ.) ^ 

Kanshi Ram v, Tota Ram.— 40 P.R- 1906 ; 
78 P. L. U, 1907 ; 61 P. W. U. PJ06. 


EASEMENT. 

_ Apj areut and cominvitts^ Jjroinagi —Rights oj uoy-^ Obslrnchon 

Injunction — Damages — Laches. 

In a case, when the Court found that the effect of the 
obstruction to the flow of roof and refuse water seriously diminished 
the value of the plaintiff’s promises and his comfort in the enjoyment 
of them, and rendered them unfit for habitation, an injunction was 
properly granted as pecuniary compensation would not afford 
adequate relief. 
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EASEMENT. 

Tbp pluindff was foniid not guilty of laches. 

Haiti, also, that right to drainage was an apparent and 
ooutinuona easement, it was exercised when the premises were 
owned jointly by the predecessors in interest of the parties, and 
it passed to the plaintilf. 

Limited right of wav for supervising the drainage allowed 
to the plaintiff. (Keid and Walker, JJ.) 

Snltani v. Uamsaran Das.—49 P.R. 1900; p. 17d P.L R. 1900. 

ISritiqe Cunneetin(f houses situated on the oj^posite sides of a lane belon^jin^ 
to single otoner-^ Right of owners of houses after they passed to different 
persons. 

There was a bridge put up by the predecessor in title of the 
bouses now owned by the parties to the suit aud situated on tlie 
opposite sides of a lane. The plaintiff wanted to rebuild the bridge 
but the defendant objected and the Municipality also refast'd 

permission The suit was dismissed. 

//t/fi, that the bouses having passed to different owners the 
rebnilding was rightly refused and the suit was properly dismissed. 
(Kensington, J.) 

Manohar Lai v. Dhanpat Rai.—9 P.L.R. 1911; 51 P.W.R. 1911; 

9 1.C. 402. 


Burden of servient ten€ment~~lt$ e^vtension and enlargement not 
allowed^Owner of servient tenement to pul a stop to it. 

Held, that enlargemeut or extension of an oasenieut is uot 
allowed by law, so when the owner of the duuiinant teuements 
unjuslitiably enlarges the easement the owner of the servient 

tenement can put a stop to it. (Le Rost^iguol, J.) , „ ^ 

Uiira V. Ganda Ram.—19^ P.LR. 1917; 

KS P W R. 19l7i 42 I.C. 284. 


-CInim for possession of property—Plaintiff denying de/endanrs alleged 

right to easement—Burden of proof. 

Where in a suit for possession of property the defendant 

admits plaintiff’s right to the properly and claims to use it by 
right of easement the burden of proving that the defendant had 
used the property for a period of over twenty years as of right 

lies on him and not on the plaintiff. (Johnstone, J.) 

Mir Mansab Ali v. Muhammad Akbar.—26 P.L ll. 1906. 

— Light and air —Rules for decision. 

Held, that in u>i action to remove a permanent obstruction 
to lii'bt and air the general principles to be followed are :— 

(D Tliat the owner or occupier of a dominant tenement is 
entitled to the uninterrupted access, through his ancient windows, of 
a quantity of light, the measure of which is what is required for the 
ordinary purposes of inhabitancy or business of the tenement, 
according to the ordinary notions of mankind. (2) Whether the 
obstruction complained of amounts to an actionable nuisance. (J) 
That an obstruction is not actionable nuisance which neither lessens 
the lettiug or selling valae of the bouse uor materially affects the 
comfort or couv)iueuce of the occupier according to its character 
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EASEMENT. 

as a residence or a place of business or warehouse thongh a large 
proportion of light and air previously enjoyed has been lost. (4) 
That in case of an actionable nuiianoe pecuniary compensation does 
not afford an adequate relief L. B. 73; 1 J. f^’h. 484, L. R. 74 
L. J. Ch. 174; L. R. 74 L J. Oh 621; 2 P. R. 1893, 

2y B. 157, distingiiisheii. (Reid, J.) 

Ver Bhan t*. Ramji Das —8 P.R. 190.^; 33 P L.R. 1909; 

20 P.W.R 19u9; 1 I.C. 441. 

Light an<i air^ Ii.jitnctton^~~Suhstantial loss —SiC ntere suo ut alieili 
lion Ifcias. 

Before granting a mandatory i >juncti m the Ooiirt slioiild 
bo satisfied that a substantial Imss of comfort has been caused and 
not a mere fanciful or visionary loss. The lowor Appellate Court 
granted the plaintiff a mandatory injunction oblig ng the defendant 
to demolish bis building erested on bis own ground s i as to restore 
an indetinite amount of light and abetter current of air to ventilate 
three jharikas opening lo a gmund-flior r.iom or cellar of the 
plaintiff’s house. The plaintiff h id not taken any action to slop 
ihe building, and tlie defendant in building bis house up to his 
boundary, which was at a sbnrt distance from the plainliff’s house, 
had left air for plaintiff's jharitkis near the ground but not so much 
light. JJeldi on revision, that Ihe plaintiff bad a just cause of 
complaint if the defendant had bnilt. a wall on his own land close 
up to the boundary and clo>iDg the air-apertures entirely, but since 
he had left plenty of spice and caused hardly any inconvenience 
to the plaintiff, wliile improving his own property, and had fully 
carried out the precept of equity, sie nterp suo ut alteni non la laSy 
the plainliff’s suit must be dismissed. (Anderson, J.) 

Dhannu Mai v. Bhagwan —138 P.B.R. 1902. 

PrivGg, right of-— 

The fact that the occupant of a bouse can from its roof 
look into liis neighbour’s Iioiise or yard is no ground for h"lding 
that the occupant of the higher li'iU'O is at liberty to open such 
windows as he choses. Looking out of a window does not attract 
the attention of neighbours to the fact tint they are overlooked 
to the extent that baing on a roof attracts such attenti-m, ami 
invasion of privacy in one direction and to a limited extent does 
not justify the extension of such invasion. (Il -id, J.) 

Nibal Chand Maulu.—108 P- L. R. 1903. 

■ 'Right of—Covenant in dt*ed of sale that neither vendor nor vendee will 
erect baloonu in front of their resfective shofs—Vendor srlling his shop 
to another—Plea of no notice by 2n>i vendee ho\o far material — 
Injunction. 

IJeldy that (I) In a suit for injunction based on an easement, 
whether created by coavenant, grant prescription or otherwise, the 
pnrchaaer of a property snbject to snob easement cannot successfally 
plead that he bad no notice of its existauce, and the principle 
of notice laid down in Section 40 of the Transfer of Property 
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easement. 

Act, is to no appliofition as this section tloos not d^al with 

right of that oharnoter, 7 Ind. Cas. 8l5; 12 0. L. J. 2.^9, foUoxoed. 

In the same way the provisions of Sections 56 (/) and 27 (/*) 
of the Specific Relief Act I of 1877, regarding notice do not 
apply inasmuch as a suit of the above description cannot bo con¬ 
sidered us one for specific performance of a contract. 

(2) As laid down in Section 3 of the Property Act a person is 
said to liavo notice of a fact wlien he actually knows that fact 
or when, but for wilful abstention from inquiry or search 
which he ought to have made, or gross negligence he would have 
known it. 

(3) The facts and circumstances found and detailed in this 
case constitute constructive notice. 

(4) General Registration itself also amounts to such notice. 

(5) \Yliere an interference with the right of an easement is ;)ri»ia 
facie asourtje of grave inconvenience to a person and reduces the value 
ol his property grant of injunction is the proper relief. (Leslie Jones, J.) 

Mahant Ram Singh v. Bhai Ram Singh.—48 P. W. R. 1817 ; 

39 I. 0. 778. 


Riyht lojiowiny tracer fn undefined chanueh — Pretcriplion. 

A right to the use of water flowing in undefined channels 
cannot be acquired by presciption. (Martinoau, J ) 

Nagina Singh v. Malhi.—3 L. L. J. 555; 64 I.C. 158. 


EASEMENT AOT. Ss. 7, 13, 15 and 16. ^ . 

—5i. 7 and Id^Natural titream^Meaxnny o/^Righfs of riparian 
owner#— Prescriptwn. 

IJeld^ that the water of the Cho in that parts of its course at 
wliich it passes through Singhpur where it is largely increased 
in volume by percolation is not a stream with a defined 
channel. 1897 App. Cas. 129, rehrd on. Also Coulsou and Forbe’s 
l.aw of Water, 2nd Edition, page 58 and Ratan LaPs Law of 
Torts, 7lh Edition page 2^7* 

held, tlierefore, tliat the defendants are entitled to appropriate 
08 mil oil of Vho water that passes through the lands of their village 
as tliey find tliat they require and the plaintiffs are not entitled 
10 an injunction for the removal of a dim and a water course 
maile hy ihe defendant. 24 0. 865; 35 G. 851; 28 M. 236, rr/erred to. 

Held’, further, that plaintiffs iiave not acquired a right to the 
water by prescription, for although they have been using the water 
for more than 2U years they have not been using it as of right. I’hey 
had the use of it only because the defendants have not previously had 
occasion to use so large a quantity of the water ihemselves as to 
affect the plaintiffs. (Martineau, J.) 

Nagina Siugh v. Malhi.—3 Lah. L. J. 555 ; 64 I. C 158. 


23~^Ea$fment of necefsily — Discharge, of water through drainage 
tn common courlgard^^Parlilion of courtyard—Effect of—Easement 
of necessity—Proof oj. 

Where P originally had the right to puss his water through 
ihe drainage existing iu the common courtyard, and the 
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EASEMENT ACT, Ss. 16 and 26. 

question was whether the partition of the courtyard had the effect 
of destroying his right of ©asenjent. Heldy the onus lay npon the 
defendants to show that the right which the plaintiff possessed prior 
to the partition, had been extinqnished by some agreement or role 
of law. (I) That the fact th’^.t the plaintiff had got another tenement 
through which ho could pass his water did not deprive the easement 
in question of the character of an easement of necessity. (2) That 
the plaintiff was not under any obligation to resort to any different 
method of discharging his water. (Shadi Lai, J.) 

Buta Singh V, Lalla.—lUl P.R. 1919; ."iS 1*0. 

■■ S. l€~-Acquis\t\on of eafeymnl. 

Ileldi that the mere Biiding that a Parnald U old is no 
finding in law that an easement has been established with respect 
thereto. (Wilherforce, J.) 

Ahmad Bakhsh r. Mst. Pali.—3 Lah. L, J. 5?*. 

—20 ^Easeynent^Aequi$ition‘^ConiUion$ — Enjot^tmnl on payment 
to servient owner^E"joyment not of riykt‘^EjfrtCt. 

Where the piaintiSs liad been enjoying the working of a 
mill for nearly 50 years peaceably and openly on payment of a 
rent of Re. 1 per annum. Heldy that the fact of payment was 
fatal to the plaintilfs* case and that the enjoyment was as of right. 

^ ^1) The words “as of right’* connote that the person claiming th» 
easement must have exercis'^d it as if be had been the true ownnr 
without permission or license from any one. (2) The payment 
j of r^ut made periodically was evidence that the user of the all*«ged 
easement was not as of right but with the license of the owuer of 
the servieut tenement. (Shadi Lai, J.) 

Suudar v. Nag.—4 P.R. 1917; 87 LC. 7dl5. 

EJECTMENT. 

Trespasser. 

Where plaintiffs sued for a share in ancestral property whicli 
the defendants had recovered from a trespasser and it appeared 
that the defendants in snittg the usnrj>er for possession had acted 
on their own behalf only and not on behalf of their co-heirs also. 
(Le Uussignol, J ) 

Zolpht t. Asghar.—3 Lah.L.J. 441. 

—-^■Failure to prove ticclusive title by co-ower—Joint possession^ if eould 
he decreed. 

In a suit for possession of a plot of habitable site it appeared 
that plaintiffs and certain other persons on whose behalf the presont 
action was brought, were co-sharers to the extent of nine shares 
out of 16 shares, the remaining shares belonging to defendants 
Nos. 1 and 2 along with certain other persons, but the defendants 
were occupying tlie land on their own behalf and asserted their 
exclusive title to it- Held, that as the plaintiffs had not succeeded 
in establishing the exclusive title of the co-shares who were 
proprietors in the patti to the extent of nine shares, they could not 
get a decree for ejectment, but that there was nothing to prevent 
them from obtaining a decree for joint possession of the land 






ClVIli, (miMINAL A KEVIGNUB. 


1273 


EJECTMENT. 

which WHS provpd to be the property of nil th« oo-shurers includin'; 
the plaintiffs and the defendants. 18 0. lO (P. C.), 29 P. ll. 191:^, 
dittinifuishf’d, 

Quare :—Whether the doctrine that a co-sharer occnpyini; 
a portion of the joint land, who has not denied tfie joint character 
of the property, should be allowed to retain it until partition, is 
applicable to the peculiar circumstances of the adadi land more 
especially when tlie vacant land has already been reduced to a 
minimum area barely sufficient for the common purposes of the village. 

iJeldy also, that the present Code of Civil Procedure confers a 
plenary jurisdiction upon the Court to order an amondrnent of the 
plaiiit even in the liighest Court of appeal. (Shadi Lai, O.J. and 
Leslie Jones, J.) 

Mnuji A>haq Ali v. Ghiilam Muhammad.—3 Lab L.J. 75. 

— La«d2c>rd and 'VenaiKl — irrant of Muaji rxyht bjf (zorernment— 

A /anjhtar is a person who performs certain services in connection 
with takyas and in consideration thereof is given certain land to 
hold as a tenant under the owners. 

Although a tenant cannot, by any unilateral aot on hia part, 
determine a tenancy that subsists between him and his landlord, yet 
if the landlord acquiesces iu the tenant’s repudiation of that relation¬ 
ship, the landlord is entitled to evict the former tenant as a mere 
trespasser and to apply to the Civil Court for his eviction as such. 

It is not open to the Court to hold that a contractual relation¬ 
ship, which is disowned by both parties, still subsists as between them, 
at all events so far us tliose parties are concerned. 

A ianjxdar under the plaintiffs was granted certain inuad rights 
by Government. In a .‘'uit in 1 907, the tanjidar filed a written statement 
in which be repudiated the relationship of landlord and tenant, which 
plaintiffs alleged to subsist between them and him, and asserted that 
lie himself was the full proprietor of the property held by him. The 
plaintiff accepted this repudiation of the relationship and sued to evict 
the sanjidar as u trespasser. The iaxijuiar gave up the positioc adopted 
by biin in the former suit, and in the present suit admitted plaiutitf’s 
proprietary rights, claiming to f»e a tanjidar not liable to ejectment. 

iield^ (1) that the plaintilfs were entitled to eject defendant. 
The cause of action accrued to the plaintiffs upon the denial by 
dt-fendunt of thfir title as owners, aod his belated repentance could 
not put an end to the right which accrued to the plaintiffs on that 
cause of action. 

[2) That the fact that the dofandant was granted mnaji rights 
by Guvermnent did not debar the plaintiffs from suing for his eviction, 
huouuse they were in no way concerned with what accrued between 
Government and the defendant, (liuttigau and Shah Din, JJ.) 

Muhomed Badar Khan v. Ghiragh Shah_16 P.L.Ii. 1912; 

43 P.W.R. 1912; 13 I.C. 32. 

‘Notice—Denial of landlord* t tilU tuxt. 

Where, prior to suit the defendant tenant denial the title 
of the plaintiff and also stated that the leases iu favour of the plaintiff 
bad been executed on false pretences. 
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£JE(-TMfcNr.^^^ that, under the circnmstaae»3, the plamtiffi 

was net bound to give, before suit, uotioe of determination of the 
renLc:‘ Len .hon'gh the lessee then,selves provided for gtving 

such uotioe. 17 A. 45,/u/iowytl. (UhuI, UJ.) 

Z=a-ud-Din r. Gobind 1^;.,'?'!/ 

2511 P.W.U. 1911 ; Id 10. 6lA. 

“"""£7:3 ''It p.«. i.i..».«■Ill-, i-'"'- I” ”» • 

tresnasser ev**!! tliough tlie ilefouduut lias »0 title. « ,• » 

^ laa dis^ ^-*he mahantshp of dharmsaU 

or other Property the first duty of “ Oonrt is to as^rtau. the 

rule of succession wbiol, obtains as regards the particular • 

The mere fact that plaintiff is a descendant of the onginal 

owner of AeOharnuaia does nut entitle him to oust a trespasser. 

(('hevis, J ) 

i’rein Singh r. Mohan Singh.—30 P. W.U. 131^ ; 

22 P.L.K. 1912; 11 l.U. b2. 

_ TMU,vroofof, (0 fe rtrict—C’Umt as h.ir 0 /decerned-thAr>htp to 

IwShat in asniucl. as the plaintiff being out of possession 

sought to dUpussess the defendants from ‘‘'"‘/".““"l f “ 
affirmatively Establish a title superior to ^ 

by proof of the most unimpeachable character. tSbah Un. 

L 0 Rossignol, JJ.) 

Safa Ghana v. Mst. Laj.vanti.—150 P.W.U. 1917; 42 LC- 10^. 

^^l^cJrrupt’ pract,ce-Partioula'>-An,endni<ixt of petition—Candidate 

and Aaent — Punjab KUctoral Rules^ ii- oi. P 

Au election petition alleging corrupt praoticos ->•>P‘ ‘ ' 
,he candidate oaunot be summarily rejected for want u fnUer 
nartioulars. An opportunity shmid be allowed for for 1 er and 
f,:[tr particulars' to b« given. The object « 
particulars is to avoid surprise to ibe respmdeat and ^ 

Of view they are necessary in ‘l>«I We f .r b o 
is responsible tor the acts of those win, to his knowledge, tor the 

purpose of promoting his eleotiou canvass for him. (ICenua . , 

Abdul Qadir, Ualip Singh, Corns.) 

Dauran Khan tJ. Mnhabbat Khan.—61 I.C. 3o7. 

Candidate ani a-ft'nl^Ptinjah Electoral Uulety 42 

C relationship of candidate and agent ^an 

that Of principal and agent and such 3 

fiiCfs. Where anveral voters were fed on the polhug day by p 
intimately connecte.l with a canidate and acting on l.» 

behalf, the inference is cleir that they are ted k'* ^ 

vote for the camiidate. (Keimway, Abiul Qidir and Ualip biogi, 

"Raj Mai V. Lajpat Uui—61 I.C. 353. 
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ELEOTION PETITION. 

if can he proposer—Punjab Government Noti/iealion 

iV'c. .9 oj 31 — 7 — 1920y Reijulntions 7 umf II—Punjab Eiecloral 
RuUs^ Hr 5 5/, 34 (2) (d) au(/ 42 (7) (d )—of petition 

—Nomination paper lieltvereU before dai^ fixed. 

The election agent of a cuididato cun be his proposer or 
seconder and tnce rcrvta The El‘Oti>n (b)ininis3ioner3 cun allow 
further or better purtioulurs to bo furnished ‘<nbs“qaont t) the 
peiiiion pr»>vided no new sul)siantive oliargo introduood and that 
the resfondont is not taken by surprise. Where the roturned 
candidate is declared duly oleuted oii a single noininaiion paper and 
the validity of the election is questioned on the ground that it 
was delivered to tlio Ueturning OtHoor before tlie titne fixed, tho 
(ioiumissioners have power to deci le tho point irrespective of tho 
fact whether the point was raised before the Hetnrning Olticer 
Hogn. 7 of Punjab Notification, Wo. y, dated dl—7—1929 is 
ambiguous but as it is a disabling provision it must not be strictly 
coustrued against the nominee. The Regulation does not mean 
that a nomination paper delivered to the Returning Utticer before 
llieday fixed is invalid when the qiiestion of the falsity of tho return 
of expenses comes before th' (Joinmissioners, th«y have power to 
decide thesuni«. (Kenuway, Abdul Q idir aud Dalip Singh, Ooms.) 

Amin Khan u. Sikaudar Hayat.—61 LC. 714. 

—■ ' Form of^Amendment^Corrupt /practice. 

The particulars of any corrupt practice alleged must be given 
in tlie Election Petition. The English Law in this respect has not 
been followed. The rules in India do not prescribe any form in 
which an Election Petition is to be drafted and a draft iu the form 
given at page 415 of HiUbnry’s Laws of E iglaivd, Vol. XII or in 
the form giveu for a pbtint in the Civil Procedure Code, Election 
Coiniiiissioners can allow aaieodment of an Election Petition 
where it is sought to bring home a corrupt practice to any one 
it is the action of that person which must be primarily looked 
to. A spiritual leader can canvass for a candidate provided^ he 
holds out no throat or inducem^'nt [odiau ()ourts should administer 
the Indian Election Law and not the English Common Law. 
(Kennaway, Abdul Qadir anil Dalip Singh, Corns.; 

Barkut Ali v. Muharram Ali.—61 I.O.*i5i57. 

electricity act, (IX OP lillO), S. 24 

■ 24, iSch. Cl. ^f iSub^claaseSy 7, 2, ami 3 —Fuse or Cut-out 

_iSeriuce-hn^, cost of maintenance of—Liability of licensee‘^In$tallation, 

defective — Consumer whether liable tu paif for nejo cut-out. 

Ileldy that (Ij A fuse or cut-out is a necessary part of the 
Bervioe>iine and is kept under the licensee’s seal. ^2) Tbe licensee 
is bound to boar the cost of maintenance of the service-line 
whether or not it lias been initially paid for by tbe consumer. (3) 
If, the oonsunier’s installation is defective, the lioeusee is entitled 
to discontinuo’^^the supply of energy to him. (4) In a case of a 
dispute us to any alleged defect, the licensee can take action under 
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ELECTRK'ITY A(^T, (IX OF 1910), S. 24. 

clause VI sah-clause (3) of the Schedule to the Electricity Act and 
refer the matter to an Electric Inspector who shall decide it. (5) 
If the licensee continues to supply energy to a consnmer when 
he knnwa or has reason to believe that the latter’s installation is 
defective ho does so at his own risk and the consumer is not liable 
to pay for a new fuse or cut-out if the old one melts owing to a 
defect in his installation. (Scott Smith, J.) 

The Lahore Electric Supply Co. v. Durga Das.—85 P.R. 1918; 

77 iyi8; 79 P.W-K. 1918 ; 45 I.C. 171. 


EQUITY. 

" ‘Debt ineurrfi l^Uni'.onscionable bar<jain. 

Where a professional money-lender sued a person in difficulties 
for money, on a pro-note, the consideration being a much smaller sum 
than that mentioned in the pro-note, it was held that, at the lime of 
executing the note, the defendant was clearly under the pluintiiis 
thumb, and a hard, unconscionable and exorbitant bargain was driven 
with him taking advantage of his necessilios, and that the plaintiix 
could recover only the sum actually advanced by him, hut witli a high 
rate of interest (e.g ^ 18 p.c.), as he ran considerable ri^k when be lent 
out the money. (Chatterji and JohnsUne, Jj ) 

Ram Das r. Netto.—185 P.W R. 1908 ; 

115 P.R. 1908. 


^Relief against onerous condition~^Di^ef‘ence briween original partg and 
volnn'arg transfert’C from him. 

A sold certain property to B. A snit for pre-emption was 
brought in respect of the sale. A and B however, cancelled the sale 
and substituted a tnortgage, the terms of which were exceedingly 
onerous The suit for pre-emption was accordingly dismissed. Sub¬ 
sequently, A sold his equity of redemption to 0 who sued for redemp- 
liun of the mortgage and contended that he should be allowed to 
redeem the mortoaoe on payment of n much smaller sum than wouM 
bn due under the onerous conditions of the ino'tgage, 

y/eid, that :—(1) (" us an assignee hy purchase from A could 
not succeed in gelling equitable relief against the onerous condiiious of 
the mortgage u iless he oould show that A could get such relief. (2) 
under the circumstances of the case, neither A nor U was entitled to 
•equitable relief from the conditions of the mortgage. 

There may be circumstunoes entitling an assignee for value to 
equitable relief in regard to an unconscionable bargain but when 
Courts of I quit)' are considering their duty in regard to giving such 
relief, tlie p^l^i{iou of a voluntary assignee by purchase must always be 
a different one from that of the original transferor. The foundation 
for equitable relief is tbut the original transferor, owing lo the circum¬ 
stances under which he finds himself, was more or less compelled at 
the monieiit lo enter into the onertms bargain from the uncouscionable 
conditious of wliicb be seeks relief. The podtion of a voluntary 
assignee by pucliase must always have this marked disliuciiou that he 
has taken over the barguiu undi^r no such stress or compulsion. 
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ESCHEAT. 

Form of the decree in the redemption suit uudor tlie new Code 
of Civil Procedure pointed out. (Robertson and Cheyis, JJ.) 

SodhiKislien Singh p. Sodbi Narendar Singh.—250 P.W.U. 1912 ; 

14 I.C. 516. 


IleirJeft land in a village Oioned bg hettsra^eneous proprietary hoUy^ 
Government entitled to suceeed — I*rmotplei applicahle in iuok caset^ 
IWoprtetary body^ right «/. 

Ueid, that the following propositions are applicable to the 
subject of escheat to the Crown : — 

The right of the Crown to claim escheat rests not on customary 
or Hindu Law, though Hindu Law recognizes escheats, but on 
grounds of general or universal law. 

The right can only arise in the absence of relations entitled by 
law or custom to inherit. 


The right of the proprietary body as a whole to succeed in 
oases in which it exists is primarily based on real or assumed relation¬ 
ship to the holder of the land, or to the nirmber of the proprietary 
body fnim whotn his title was derived. 


Such a right should be assumed in the case of hoinogeueous 
estates or sub-divisions of estates, where the owners are all or nearly 
all of the same tribe as the last bolder of ihe land or the member of 
the proprietary body from wliom be derived his title. 


It should not be assumed in the case of heterogeneous estates or 
sub-divisions of estates held by persons of different tribes or different 
gtds of the same tribe. The presumption in such cases is that the 
iState has a right of escheat. 

When the property iu the land was originally derived by gift 
from a member of the tribe of the original proprietary body the right 
of that body should be recognized on failure of the donor’s and 

donee’s lines. 

In any casein which the wajib-ul-iirz declares the right of the 
proprielarv body to succeed to the land of heirless owners Covernment 
should set up no claim. 


The land in suit was situate in Patti Mohra of Mauza Kaliaua, 
Thanesar tahsil, Karnul District. The village was owned by an utterly 
heterogeneous proprietary body. The Jat proprietors were of different 
guts both in the village as a whole and in the patti concerned- The 
land was owned origin.ally by a Jat of a got of which Im was the only 
representative in the village. It was held after his dedfh by his wife’s 
nephews belonging to a village in the Amballa District. There was no 
possible claim of succession in the proprietary body of the village or 
the patti as a whole or in the Jat proprietors separately. 

Held, that ihe land escheated to the Grown. (Uouie aud 
Meredith, F.C’s.) 

Wazira v. Mangal.—3 P.W.U. 1911 1911 Rev.; 

188 P.L^':' i 911 ; 10 I.C. 294. 
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- Acquiescence — CustomAlienation — Sale^Son not ol^ecting to build- 

tno upon land sold by father. , .u i a 

Held, thfit, when the vendor s son stood by while the land sold 

was bfling built upon by the vendee, and, on his father’s death, suit 

for its pwssession years after the sale, he (son) was estopped on the 

ground of acquiescence from contesting the alienation. (Shah Um 

and Chevis, J J ) . , m 

Gopi Chand v. Ram Chand.— 177 P.W.R. 1911 ; 
‘ 12 I.O. 729. 

■Aequiescence^SUenceSale of joint property by one of three brothers — 
Other brothers standina by for years and allowing vendee spend large 

turns on building, , , , . . • • t 

If one of the co-parceners selU a land hHlonging to the Joint 

family witliout the consent of the remaining c '-parceners and t ho 
vendee erects u costly building thereon with the knowledge and with¬ 
out any objection on the part of the latter, there is such acquiesCHi.ce 
as estops them from questioning the sale. U) ind. Las. 74; 
12 Ind. Cas. 729, relied upon. HU Ind. Tas. lol ; 34 Ind. Tas. 7b- ; 
9 A. 444 ; 16 A. 32b ; 21 A. 41i6 ; 5 Ind. (Us. 9il7, referred to. 

(Broadway and Harrison, JJ.) 

Dhanpat Rai v. Guraiulitta. 

2 Lull 


-10 P.L.IL 1922 ; 

258 ; 64 1.0. 520. 
-First moritjuijee 


AUesiaiion — MortifigoT desGtihing himself owner- 

sinnmg and declaring, he has no objection to the 7nortgage. 

^ Where in a registered mnrigage-deed, the mortgagor described 

himself as the owner of the property mortgaged, and in ^he deed it 
was distinctly stated and the statement was al tested by li that « tiau 
no objection to the mortgage and subsequently a second 
was atfected in favour of third parties who were to pay otl the hrst 
morlgage. Held, that B was estopped from asserting his own interest 

in the property as against the second mortgagees. , , 

Au act may involve, and Hinouut to a distiuck declafuiiiMi 

which may create an estoppHl. So, if a man takes an active parr, 

in carrying out a mortgage on behalf of another, as by signing t lo 

.leed, his acts may amount to a declaration of the validity ot ^^tlio 

mortgage as against any claim but his own. 19 I. A. 2UH at pp- -l-», 

213 ; 2U C. 296, referred to. .. r, * a * 

The principle's of section 41 Transfor of Propert} Aci> 

Jolloioed. (Agnew and Shadi Lai, JJ.) n t d loiu. 

A/if. Basso v Mir Aluhammad.—278 P.L.R. 191.^, 

2u 10. 291- 

-('vinmunt/y—Ilepresentaiwn of-Healings icUh-rre-emptiun-ytUagers 
if bound by arts of iheir rejyresentaitves. 

The ocoupancv tenants of the village, sued for pre-emption in 
lespfct of the sale of the village by tho proprietor, pio tenants 
had not the necessary funds for the purchase and two of their body 
acting on behalf of the whole village introduced the present vendees 
to the vendor’s agent as prospective purchaser, at the same time 
iuformiug him that an agreomeut had been come lo whereby their 
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ESTOPPED. 

vendees should pjiy the money and Jicquire the property wliioh 
should then be hold as three-quarters for them and one-quarter Cor 
tile tenants. The sale-deed was aooordinglv written and the puroha-ie 
oompleted in favour of th« proposed vendees. 

Heldy that the plaintiffs were estopped from claiming to pre¬ 
empt the sale which the vandees siioceeded in obtaining tlirough the 
active instrumentality of two of the villagers as representatives of 
the whole village. 

It would require very strong and cogent reasons that wouiil 
compel the court to hold an arrangement so extremely reasonable and 
wise and so much in the interests of all the villagers as that affected 
by appointing on behalf of the whole village two or three trusted and 
responsible inhabitants to act on their behalf to be bad simply because 
some of the villagers happened to be infants (Lord Buckinaster ) 

Idris V. Mrs. Jane Skinner.—82 P H. lyi^ ; 

5() I.O. 72d (P.O.). 


’Btf conduct‘d Adoption—llecopnition o/— 

Where the defendant who challengeil the adoption was the 
grandson of a p»rty to the compromise under which the adoption 
was made and under which ho received a material benetit and who 
was present and consenting when the ceremonies were performed. 
Htfldy that defendant was esto|)potl from disputing the adoption and 

was bound by his grandfather’s action. (Broadway, J.) « 

Moman r. Dlianui.— I Lab. 31 ; 55 1 C. 869. 


- Execution of decree—Claim partly decreed—Appeal for dismmed por~ 
tion not barred by plaintijf seeking e.Cdcntton oj the decree passed in 

hxs favour, , . j 

Held, hy the Full Bench, that a plaintiff who has obtained a 

decree for a part of his claim and has appealed as regards the,part 
dismissed is not debarred from prosecuting the appeal because he has 
begun to execute the said decree. 82 1* R. 1868, overruled. (Reid, 

Johnstone and Rattigan, JJ.) 

Raghu Mai v. Bandu,—31 P.R 1907 ; I P.L.R. 1908 ; 

64 P.W.R. 1907 (F.B.). 


Execution Sale—Purchase subject to Mortgage—Parchater if entitled 
to dispute validity and consideration—Mortgagee foregoing right to 
interest. 

Where a person purchases property subject to a mortgage he 
is not by that sole fact estopped from disputing the validity of or 
the consideration for the mortgage. But if the mortgagee has been 
thereby induced to suffer some detriment or if he foregoes a portion 
of his money, then the purchaser may be estopped from disputing the 
mortgage. (Rattigan, u. J.and Martineau, J.) 

Bada Parahad u. Sujau Singh.—28 P.W.R. 1919 ; 

49 LC. 997. 


Emily settlement acted upon for years. 

A Syed of Kharkhuda left three widows, A., B. and <7. The 
whole of his property was entered iu the names of his three^widows. 
In 1881 and 1882, the widows gifted portions of their shares in 
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faTour o£ Iheir relatives. The roversioners 

a declaration that the gifts made ^rlind in 188‘^ 

and C. m\m. A. had gifted certain land to her neplmv A A.. 

A’a hnshand’s sister’s son, v,as held in the previous ^ ^ 

of the reversioners to whom the land would go on 

demise. After the deaths of B. and C. A. arrived at 

will. E. In 1801 E. exeonted a registered deed binding hiuise f 

to raise no difficulty in respect of his reversionary 

property gifted to B While A. executed an unregistered 

to ffie effect that she would not dispute E'> imuaodiat^ right to 

so much . f the shares of B. and C. as bad been decreed to £ in lb»7, 

notwithstanding her intention of pressing a claim o ■u'' 

in the shares as against the remaining rever.-ioners Both /». and 

B adhered to the bargains made in 1891. On 18th Apr 1 1897. 
A. executed a registered agreement in favour of i. reiterating 
what she had already intended by the unregistered document ot 
I SHI. In 1905, A. and i>. as vendees from ^ 

possession of the land left with £. by the agreements ot 1891 and 

1807 

the suit was not timo-barred; (2) that there 

was ample consideration for the agreement of 1897 i» ^ 
that E’. had consistently abstained from smog to set aside the gilt 
made in favour of I); C'^) that A. coaid not repudiate the arrange¬ 
ment made in 1891 and Uy? and conseqnenlly and i>. were 

not entitled to recover the land from E. (Uoid, 0. J. and 

Kensington, J I r>T r> laii 

Muhammad Umar Alio. Aman Ali.-^ol J.’ 

170 P.W.U. 1911; 19 I.C. 140. 

_ IJeir of deceastd rede.,viwg portion from stranger m possession—Si,U 

for ivhe.ritance t/harrfd. ... 

/y.ld, that, where some of the heirs of a deceased person siio 

to get possession of the deceased’s property they are restricted to 
tbeir own individual shares if such shares can be ascertained and they 
have no right to recover whole of his properly even if the remaining 
ones have distinctly declined to make any chum, and that this rule 
equally applies wheti.er the contest is between two sets of the rever¬ 
sioners or reversioners and a stranger who is unable to estaldish any 

right at all. 9 I’.R. 1889; 5 P.L U. 1903; HI P-L.R- 

\90Si followed. i • • t c 

Held also, that an heir is not estopped from claiming rest ot 

the property of a deceased person in the hands of a stranger by 

reason of his redeeming from him (stranger) a small portion of that 

property. (Heid, C. J. and Kensington, J.) ^ , c 

Buta Singh v. Lul Singh.—37 P.L.R. 1915 ; 

5 P.W.K. 1915 ; 27 LC- 565. 

InconsiHent posilions~-Fr.~,mptor den^in^ locus slaudi of deceased 
vendee^s sons to appeal — W'hether he can give them a locus standi to 

execute his decree t j n 

1 . In a pre-emption suit, the vendee died before decree. By 

inadvertence the decree was passed against the dead vendee. An 
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appeal by the sons of dooeased vendee Was dumissod on the ground, 
taken by the pre-eniptor, that as their father had died before the 
decree was passed, tliey had no loom standi to appeal. Later on, 
the pre-eniptor attempted to get the decree executed against 
the same sons lieUt that the pre-emptor was legally—at any rate 
equitably—estopped from executing his decree against the sons, 
as he could not be allowed to confer on the sous a loons standi 
in execution proceedings which he had denied them in their appeal. 
(Ohtvis, J.) 

Amoluk Rum p. Shanu Ram. —174 P.L.U. 1911; 

99 P.W.U. 1911; 10 I.C. 4U.>. 

Minor^False roprofentation as to ape—Evidence Aot^ S. 115. 

Plaintiff sued to recover the principal and interest due on bond 
executed by defendant on 4th February 1912, Defendant pleaded 
inter aha that he wus not liable as he was a minor on that date. 
Defendant was born on lO December 1891 and he was therefore 
about 20 years and 2 months old when tho bond was executed. A 
guardian had been appointed for hi»n, but the guardian resigned on 
the l8th May 1910. The District Judge passed an order that though 
the minor was 18 or 19 years of age and minority would continue 
the age of 21, as the appointment of a fresh guardian was discretion¬ 
ary and as the minor did not wish a fresh guardian to bo appointed 
and was old enough by appearance to act for himself no fresh 
guardian need bo appointed. After that the defendant managed his 
own affairs and acted as a man who has attained majority would do. 
The plaint alleged that the dealings were entered into on defendant’s 
assurance that he liad become an adult, iliis was disputed by defen¬ 
dant but the High Court found on the evidence (contrary to the 
finding of the District Judge) that tlie defendant did represent him¬ 
self to be of full age and that the plaintitf was misled by false 
representation. Held, that S. 115 of the Evidence Act applied to the 
case and that the defendant’s plea of mioority could uot bo beard, 

followed. 23 Cal. 616 ami 30 Cal. distinguished. 

29 Cal. 381, 25 (Jal. 371, and 96 P.U. 1910, not followed. 
(Ohevis, A. C. J. and Le Rossignol, J.) 

Wasinda Ram v. Sita Ram.— 1 Lab. 389 ; 

59 LC. 093. 

Mortgage—Purchase subject to. 

Where purchaser assumes liability for the discharge of 
certain mortgages on the property and receives consideration therefor, 
he is bound by them. (Scott Smith and Dundas, JJ.) 

Allah Ditta v. Gian Singh,—4 Lah.L.J. 454. 

— Mortgage—Prior and subsequent mortgages ~~Sale of part of 
mortgaged property Co mortgagee-^liedemption oj previous ■ mortgage-^ 
Prior mortgagee not setting up his purchase as defence^Righl of 
subsequent mortgagee to possession. 

When the sub-mortgagees purohase the shares of some of 
the heirs of the mortgagor in the property mortgaged and all 
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the bftira sue for recJeraptiou 
redemption the property 
of consideration for this 
paid up and redemption 


for 

out 

are 

the 


of the mortgage and pending suit 
is mortgaged with third parties and 
latter mortgage the sub-mortgagees 
n:uu U,. of the previous mortgage is allowed> 

iti« sub-mortgagees are estopped from setting up their pure ase 
from some of tlie heirs of the mortgagor against claim for possession 
made by the snbseq lent mortgagees. Tbeir acceptance ot the 
whole mortgage money constitutes an admission that the redeeme 
land had not t>eon sold to them. (R4d, C. J- and Johnstone, J.) 

Bala Bakhsh v. Lobri.—39 P.L.R. I9l0; 8 I.O. 

Mortgagee, informing venUe amount due on mortgage and 
retaining fayne out of purchase money—Mortgagee tvhHher can dai 

larger amount. . . » • 

Held, th:>t where a mortgagee on inquiry by an intending 

vendee gives him the exact araoaiit due on Ins mortgage and the 

latter acts on this information and retains tbit amount out of the 

purchase money for paying oS the mortgage, the mortgagee is 

estopped from recovering any largo amount from the vendee. (Scott 

Smith and Leslie Jooes, JJ.) . mi t> • u 

The Sf'cretary, Obief Khalas Dewan, Amritsar The Punjab 

National Bank Ltd.—HI P.H. 11)19; 3 


Mortuagor and mortgagee— Conduct—AJortga.for condoning de/eett 

^■^^^Vhero a mortgagor has fully condoned all defaults and 
defects in connection with and in the mortgage, be cannot insist 
upon its completion and is estopped fro,n contesting its va idity 
on the ground that the mortg,igee has failed to complete it. 

(JohnstOMft and Chevis, JJ.) j,.rr>. r> luia. 

Diwan Sbil) Nath r. Alliance Bank ef Snnh U,h-215 P'V 

3 P. R. 1915: 111) P.W.R. 1914; 2o I. 1. 480. 


Mutation of on conteyii hy minor*s mother. t i - 

A gift by a widow of her husband^ laud in favour of Ins 

daughter’s son is uot valid witbont tlie consent of the 

if the doufie be also near collateral of her husband. I7y r.R. io ^ ; 

80 P R- ; 98 B-R- lyyi ; B-R* 

38 r.K. IH70, r^ytirrfd (<i. . n * l 

The assent to such a gift by the mother of a minor collatora 

does not bind him. A collateral by aciing as a sarbarah lambavi ar 
of the minor donee who has got the lambardari in virtue of suc i 
oift, is not estopped from contesting its validity. But thecoUaterals 
who, before, or after the death of the widow, agree that the mutation 
of names as regards the gifted property should be in favour 

of the donee, cannot be allowed to cliulleuga the gift, iho collate¬ 
rals cun recover the gifted property within 12 years from the date 

of the widow’s death uuder Article 141 of the Indian Liimtation Act, 
XV of 1677, and the douee’s possession does uot become adverse as 
loDO as she is alive. Though it is a correct principle that^persons 
carry their own customs with them wherever they go, it does uot 
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ueoossiirily follow tUai they roiain those oustutus unohimged after long 
rendeuce amongst other tribes holding dift'erent onetoiiis. 

The burden of proving that u daughter suocoeds in the presence 
of near collaterals lies on the person asserting such a cuslom. 
(Johnstone and Cliovis, JJ ) 

Khuire Ktiun v. Ghulain Gaus.—d- P.U. lyll ; 
2;i» P.L.R. lyil ; 46 P.W.U. 1911 ; 10 l-O. H67. 

A/atUion inth^ nam.'S of one set of heirs—AltenaUon bjf one of them 

in ucoordanotf ther, wdh^Objection other heirs. 

A person cannot be estopped (1) by a transaction to which 
he is not a party, (2) nor against a person who is a stranger to t.ie 

Accordingly, where Mrs. A. allowed the land of her deceased 
husband to be mutated in the name of her sons and attested us 
a witness a deed of sale by the sous in favour of H and another 
deed of mortgage in favour of 1), reciiing that sons 
owners, and subsequently one of the 
bis share under the mutation in favour of 

daughters contested the alienation as incompetent being m excess 
of the sous’ proper shares. 

IIM.(i) that the ctaughters were not estopped in any case 
(.i> tliat ll,e fact of allowing the mutation in the > 

eons as a family arrangement, oould not estop Mrs. A. from us g 
her claim to a share in the inheritance as against a stranger o 

transaclum. Uing no party to deeds executed in favour of H 

and D ^In^tImre beh.g^o Intefition in executing ^ 

deLveT.L, Mrs. A.%o..ld not he estopped as against N, a total 

straogt'r. (^Robertson, J ) 

Niar Ahmad Kliau r. Mrs. A. Abdulla and lO. » ^bdulK- 

''X .enve ".»• f-'y p‘'- 

r ;.ifi which led him to holi«vo tlmi. ins transferor was the 
a^d musi show .he precise nature of the enquiries he 

rehed om dt-claration that plaintiff was the sole proprietor 

of the nrooerty in dispute and that defendant No. 3 had no right to 
inorighge i/3rd share thereof to defendants Nos 1 and 2 it appeared 
ihat ulthougli the house was purchased in the uames of defendant no. 
3 and his hruther, the purchase nmney was paid by their father, the 
iduintiff, who was also either in possession or in receipt of rent from 

ihe tenants and whose name was entered in the Municipal Committee a 

registers with respect to the payment of house-tax. 

* Held, (i) that ihe real owner of the property was the father and 
(but the sons were merely 6enamidar« ; (2) that all the external inaicia 
of owuership being in favour of the father they ought to have put 
the mortgagees upon an enquiry which, if prosecuted would have 
revealed the fact that the mortgagor was not entitled to deal with 
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the prujjerty ; that in view oE the above findings the mortgagees were 
not entitled to avail themselves of the' plea of estoppel. 18 S W R. 
K)6 (P.fu), followed. (Shadi Lai, J.) 

Ram Sarup v. Maya Shankar.—46 P H 1918 ; 45 P.L R. 1918; 

33 P.W.R. 1918 ; 43 LC. 556. 

— P/eadiMt/i —Partif not raising objection to arbitration proceedings. 

Where a party to arbitration proceedings ohjacted to the 
appointment of an umpire Init did not press the ohjoctiou forcibly and 
submitted to the proceedings without demur : that the party* 

was estopped from objecting to the appointment of the umpire or the 
regularity of arbitration proceedings. (Kensington, and Boadon, 

J J.) 

Jag.an Nath v. Nanak Chand.—9 P.R. 1913; 248 P.L.U. 1918; 

16 1.(1.996. 

Pleadings—~Objection to adniixsthihtif of documt^nt and conipluston to 
withdraw. 

. ^ fields that, a plaintiff, %vh') by taking objection to the admis¬ 
sibility of a certain agreement upon which the defendants relied, 
practically compelled them to withdraw their previous suit, is estopped 
from asking the Court to grant him a declaratory decree upon the 
basis of that very agreement. (Kattigau and ('hevis, JJ.) 

Alam Shah v. Nurxaman Shah.—63 B.W.H. 1913 ; 114 P-L.R. I 9 l 3 

18 l.C. 804. 

Public way. Pi(/ht o/’.^haplted ijrant — Pnm*ision of revenue on land 
used as public wa^ — Pi^ht of owoer to olaitn compensattnn. 

Held, that the defendant by his conduct in allowing the rigljt 
of way over bis.land to be used for a few years without objection, 
and in accepting remission of revenue for the portion of the land 
taken for the purpose, was estopped fpoin denying the right of plain¬ 
tiff or of any one else having occasion to pass over the ground so 
long as it was shown as a road in the village Bettleinent, and was 
not entitled to claim any compensation for such user. (Andersen, J 

Bhagwuii Das 2 J. Abdul Haq.—125 P.L U. lyU2.^ 

- Peliquishnent of rights tub^equent assertion of title — Bar. 

In a suit for possession of land it appeiired that the plaintiff 
had, in an earlier suit brought against him by tbe present defendant, 
agreed to give up possession of the land io dispute to the defenduut 
(the then plaintiff j by a deed of compromise and the suit was dis¬ 
missed : Held, that the deed of ooinpromise executed by the plaintiff 
in the earlier suit operated as a relinquishment of his right, title 
and interest in the land and that ho was estopped from alleging 
that ho still had a subsisting title to it, but liis suit is not res 
judicata. (Sbab Din, J.) 

Obhanga v. Phumman Shah_121 P.W.R. 1918 ; 

46 1. C. 7. 

Pepreseniation—Omission to object at proceedings^Etfect. 

of~~- 

Held., that as the plaintiff had acfunlly objected to the right 
of the defendants to claim a partition on the basis of the gift in their 
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fiivour but he was pursuadod i»ot to press bis ohjeotioiis, his comluct 
lu relation to the partition proosedings oatinot operate as estoppel as 
aguiust the defendants. 

y/ehi, also, that the plaintiff might not have uotively opposed 
the redemption of the niortguge by the defendants for (he reason 
that he was not quite certain about his own right of succession, hut 
It cannot be said that he intentionally misled or assured the defen¬ 
dants tliat he recognised their right as donees and he is in an}' way 

•’Stopped thereby. 69 T. 11. 1917, referred to. (Leslie Joiios and 
Abdul Ruuof, JJ.) ‘ ^ 

Bishen Singh v, Bulanda.—4 Lab. L..J. 419, 

““**-/?everifo«er —4Jale bif widow — Morl^a^g by vendee to reversioner —iVo 
notfce of sale to reversioner. 

Held, that a reversioner by unknowingly accepting the mort¬ 
gage of the land in the joint holding sold by a widow to another 
reversioner is not estopped from contesting the validity of its sale 
»ud claiming share therein on her death particularly when tlie mort¬ 
gagor alienates the land as a shareholder. (Chevis, J.) 

Shera v. Ha^'at Mohamed.—108 P.L.R. 1914 ; 32 P.VV.R. 1914; 

23 I. C. .525. 

i?y silence — When amonatt abandonment of one's riaht^Government 
■—Position of—Eqntiable rights of owner of land — Stranger building on 
iand‘—‘Improvement^^Compensation. 

That the Government's abstinenoe for a oontiderable period 
from suing for possession, the suit being viithin limitation, did not 
create au equity in favour of the defendant such as deprived the Gov¬ 
ernment of Its strict rights, that the latter had tlie option of making 
tlie defendant remove the materials of his bnildiogs or pi>'iog oompeu- 
(■ation for the value of tlie buildings. 53 P.H. 1^78 ; 105 P.R. 1901 ; 
53 P.R. 1907, referred to. The Governmeut’s position differs 
Irom that of a private owner, and a period of abstineuce from 
suit, which wouhl be excessive in a private owner, is not excessive 
in the case of Goveruineut. (Raid, 0 . J. and Robertson, J.) 

Rahamalulluh Khan v. Secretary of State for India_ 

113 P.L.R. Iyl3; 112 P.W.U. 1913; 63 P.R. 1913; 18 1.0.799, 


sun tn ntt 


personal 


Suit by guariUan ad-liteni minor^Snbsequent 
capacity about property in dtsjmle in first smt. 

A person who acta as the guardian ad4item of a minor 
ihtfendant in a suit which results iti a decree against the minor is 
not estopped from contesting that decree and urging his own claim 
to the property in dispute in that suit, in a subsequent suit broueht 
by him 1.13 persouul cupaoity against the plaintiS in the torLr 

unit. ( IvetiNiniflon and Kmidnn [ I t 


suit. tKeusinglou and Beadon, JJ.J 

Ganga Ram v. Naraiu Das,—l J 8 P.L.R. I 914 . 

1 P.R. 1914; 22 1 . 0 . 955 ! 
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ESTOPPEE. tenant for compensation for improve- 

ap%al on the ground that the former were wrong and the latter righ . 

(Kensington and Sliah Din, J J.) , i Kfi P T, R 1912 ; 

^ Abilnllal. Khan e. 16 l i 886. 

_ Vendor den^inf, h, (aIe-/'o»r6.iion not yrrmn.iy e-Qne.tion o/Jact- 

that it is a fiu.ling of fact that jwssession is not pennis- 

'■ r'‘8£:; plw «- 012 , n 1 . 0 . i 02 . 

^^^Z^S'Sook, tempered m,k-Pre.>um,.t,on apa,nst oumer 

Wiien it is found that the acc»>uDt books of a part) to in 

entries, tne very d«strov eviaence which woiM 

has been eftected in order 10 n»^sk' j , nwner of the 

in favour of the opposite party and agujnst the owner 

bouks. (Rattigau and B‘'udon. .)»).) 77 P T R IU !4 - 

^ PoWliur Das V. Utlam ( hand .—7 < ^0,1/'^./ 

4n V W.H. J914 ; 22 DO- 5nth 

Admi„ib.lUl^-Ohjeoiio.Mo, not to be taken on appeal, when >o.t,red .n 

^’T.' obipction that seeond,.r,- evni-nce has lieen 

n.lmitte.1 ivithont sufficient ''n*" i.t Tp^iea'. 

will not lai alloweil lo be ra.serl fo Uie hr» time i. pi> 

(Lord Alkiiieoii. Sir Gorge Farewell, Sir John Edge 

Amir Ali.) oo P R 1915 • 11 P.L R. 1»16 ; 

Padman v. Uai.wanta- 93 ^U. 19 ^ 

AdmUsilnlih—ObJeet.on to-Document marked a> EMit hat reot 

“‘'"‘“'1vhe7e''r'locumeiil has been marked as a>. Exhibit without 
t nnit to ti»e effect that it has been uJmitted m t^vidHiicts 

3 ,.3Sg e., a. .. -ir-- ■“ 

’mt'r,;:: 'sr.“;r.o i., o«. -jx!';;? 

atany Uter’stage of the suit, ou the ground that it was not p p 7 

stamped. 
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EVIDENCE. 

A hnnili^ tlio stamp on which was not oancellfld at the linio 
of its execution^ U not udmissihle in evidence. (Rol>ert‘On and 
Unttigan, JJ.) 

Sundnr Das r. The Peoples Bank of Iiulia Ltd.— 
160 P.L.R. 1912; 272 P.W.K. 1912; 16 1.0. 8:U. 


Admitsihiht^ of—OhjeHion totthen to he taken. 

Where plaintiffs in a suit to recover moneys advanced on 
the security of mortgage-deed attempted to prove consideration 
by reference to their books of account and on appeal tlie objection 
■was taken that the books were not proved but it was eslablisiied 
that the production of the books by the plaintiffs, the Trial (k)urt 
had ordered a commissary to inspect and report on^ the hooks in 
the presence of parties and their Counsel which was done, and the 
defendants* Counsel after inspection furnished the commissary 
with a set of questions none of which suggested ttiat the books 
were irregular or unreliable. 

fields that the books mast he taken to have been adequately 
proved. ((Mievis and Le Rossignol, J J.) 

Indar Noraiu r, Naiiak Chand.—58 P.R. 1916; 58 P.L.R. 1917; 

74 P.W.K. 1916; ;d2 I.C. 454. 

•AdmissibUittf in— Of order of a Criminal Court in a civil suit Jor 
recovery of the said property—Consequence of producing no evidence 


in loxcer Court. 

Where by an order of the Chief Court on the criminal side, a 
mare was directed to be “ restored to the purcliaser -from whose 
possession she was recovered,’* hut was, however, in the possession 
of the defendant, who claimed it as his own, and plaintiff, (purchaser) 
relying exclnsively on the Cliief Courts order produced no evidence in 
support of his claim for the mare. Held^ (1) that the o*'de*‘ of a 
(Iriminal Court is speaking generally, no evidence in a civil suit, and 
(2) that, as apart from the order there was no evidence on the record 
to support the claim preferred, the suit most be dismissed. 

(Kattigan, ,L) _ _ 

Mungal Singh v. Auant Ram.—p. 80 P.W.R. 1906. 

‘Admissibility of police reports, 

III this case the Court excluded the police reports from 
the evidence with the observation that ‘police reports are not 
evidence and should not be treated as such though some of the 
Subordinate Courts are too fond of doing so ; it is a practioo to be 
oondemued and avoided. (Robertson and Maude, JJ.) 

Kalaodar and Dad Kban v. The Empress.— 

D. 71 P.L R. 1900 Or. 


Approrer-^^Corroboration in material parttoular$ necessary. 

JJeldf that, an approver’s evidence cannot be accepted unless it 
is corroborated in material particulars by othor and independent 
evidence. Doubted whether a lathi can be rightly described as a dead¬ 
ly weapon within the meauiog and for the purposes of seotion 397 of 
the Penal Code. (Robertson and Hattigau, JJ.) 

Lad Kban v. Emperor.—11 P.L.R. 1911 ; 

19 P.W.R. 1912 Or. ; 13 I C. 998. 
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Circumsiantial^Murder^ o^'en>'e.of. 

Where it ■was shown ihat ibe accased was last seen wilh the 
child alleged to have been murdered and that he stripped her of most 
of her ornamerts and sold them and where the child was fonnd dead 
in a well and the accnsed denied all knowledge of the matter Ihongh 
he pointed out the well. that the accused was guilty of murder 

and deserved death. (Kensington and Rattigan, JJ*j 

Wadhawa Singh v. Emperor.—16 P.W.R. iwl.*) Or. ; 

27T,C. 551. 

Circumstantial evidence^ in murder cnse~~^Proper method oj dealing 
with it hy the jury—Frisoner enttlUd to benefit of doubt, 

i^eldy that a jury in dealing with a murder case where there 
is DO direct evidence but only what is called circumstantial evidence, 
has a two fold task; it must first decide what portion of the circuin- 
stautial evidence has been established and then ask itself whether 
that is sufficient proof, i.e., whether the facts proved exclude the 
possibility that the deed was done hy some other ftersoii. It would 
not be proper to convict merely because the jury thinks the accused’s 
guilt, probable. 

Held, also, that if tlio jury have doubts, it should let the 
prisoner have the benefit of it. (Johnstone, 0 J.) 

Emperor v. Browning.—7 P R lyi7 (Jr. ; 

42 I,C. 3«3. 


'-"-^CircumHaniial^Valne of in Crwvnal cates. 

In order fo justify any ii<Ference of guilt from circumstantial 
eviiience, the incriminating t’ncls must he incompatible with the iniio- 
ceno'e of the accused and incapable of (xplanaiion upon any olber 
reasonable hypothe.sis tban that of bis guilt b followed, 

(Scott Smith and Shadi Lai, JJ.; 


Saleh f. Emperor.—65 P.L.R. N17 ; 

40 P.W.K. 1917 Or. ; 42 I.C. 12U. 
•Fegistr(\tiO'i,-,^Compulsorily registered inortgage-deed—Subseguint 
registered receipt for /urlh^r advi ice and admitting consideration oJ the 
mortgage deed-^Ojmt prohandi of non-receipt oJ the con.nderation. 

Where A executed a d^^-d n£ mortgage reciting certain con-, 
sideration, in favour of II, which was compulsorily registered. One 
of the Conditious was that II, could not sue for his money for 6 years 
and the mortgage curried no interest, and A gave notice that he would 
waive the condition of 6 years and H sent notice in reply that A could 
go into Court if he liked, to wbiub A retorted that he could not sue 
for a decree that he did not owe plaintiff money. A tlid not sue for 
canoeliatiou of the deed, which course was open to him and two years 
later a reconciliation was effected between the parties. A took some, 
more money from H and executed a receipt (oontaiuing a full and 
categorical admission of the receipt of previous mortgage consideration 
and the further advance) and got it registered, held, (bat this threw 
.the onus of proving that A did not in fact receive the money very 
heavily on him and that he failed to discharge the same* 
(Robertson, J.) 

Hafiz Ahmedyar Khan r. Hafiz Allah Bakbsh.—8 P-W.R. 1907 
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-C>afls-#**'i:amina<ion—.4(im)«ion that prev'tovM ttaiement faUe—Dutt^ of 

( ouri^ Vahie to he attached to stich statement. 

'Plaintiff claimed parfition of properties alleged to be joint. It 
was alleged bv defendant in respect of some olher properties that in various 
doouments signed by the plaintiff and his pleader, respectively, these 
pr.^perties had been spoken of as the property of the defendant and it 
was urged, that plaintiff, could not be allowed to say that they were 
the joint properly of the parties, 

IJeld, that as it had not been proved that plaintiff knew the 

properties to be joint when he made the admissions there could be no 
waiver. 

Held, also that the admissions were gratuitous and could there¬ 
fore be withdrawn and tiioy did not create an estoppel as they did 
not l^ad to any change in the defendant’s position. 20 Cal. fil, 
referred to. (Wilberforce and Martineau, JJ.) 

Manohar Lai v. Nank Ohand—66 P.R. 1919; 52 I.C. 479. 

”» Cast,om of Delon Jats—Etndence of witae^ses as to admitsibilili/. 

Evidence of custom of Uilon Jats living outside a place is 
irrelevant, unless there is also evidence that the community follows 
the custom wherever they live throughout Punjab, (Shah Din and 

Chevis, JJ.) 

Gobind Ram v. Suruj Kanr.—Igl P.L R 1914 ; 

114 P.W.R. 1914 ; 24 I C. 470. 

DtsheVeved against all the aceufed hut one—Its effect. 

Where the evitlence for the prosecution was entirely dis¬ 
credited against .5 of tfie accused, and all the accused and witnesses 
hejonging to one vill ige, there could be no p )ssibility of mistaken 
identity. 

Heldy that it would be quite unsafe to couvict the 6tb accused 
without any additional circuiiistaiicn or corroboration on the evidence 
before Ihe Oourt, which had been rejected as unreliable, in the case of 
the other 5 accused. (Chitty, J.J 

Nur Kbau Crown.—p. 27 P.W.R. 1906 Cr. 

— Ex}erl witness—Lxkelu to be unconsciously prejudiced—Opposition 
by othfT side is apt to create a spirit of parUsanship and rivalry 

that an expert witness, however impartial he may 
wish lo be, is likely to be unconsciously prejudiced in favour of 
the side which calls him- The mere fact of opposition on the part 
of Ihe other side is apt to create a spirit of partisanship and 
rivalry so ihat an expert witness is unconsciously impelled to 
support the view taken by his own side. Jtyan on Criminal 
Evidence in British India, Edition 1912 page followed. (Shadi 
Lai, C.J. and Leslie Jones, J.) 

Hari Singh p. Laohbmi Devi.—12 P.L.R. 1921; 

10 P.W.R. 1921; 3 Lah.L.J. 110; 59 I.C. 220. 

Inadmissihility of—Evidence of document when not material Finding 
of fact — R. -pauments not proved ~ Second Appeal. 
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EVIDENCE. 

iJeldy that inadmissibility of a docnment purporting a debt 

is not material where the defendant has admitted having received the 

money borrowed by him. 

IJt'ld, also, that the finding that defendant has not made 
any payments cannot be disturbed in S omd Appeal. (Shah Din 
and Le Rossignol, JJ.) ' 

Fiiz Ahtnadt*. Jiwan Mai—158 P.W.R, 191.') ; 

31 T.C. 8('0. 

—^ Maps and plans prepared hv paiujar’ts not in dtscharge of thetr eifols 
dutif~^Adinissihility—~I^re’‘SumpltoUy slatetnenis in— Jielevency-^^ £ 7 ^$-^ 
dence Act, 8. S3. 

In a suit for possession of certain land on Mahalla Ganj 
Snltani, Multan City, by the Government us its owner, certain maps, 
plans and statements were complied in 1871 of the plots, owned by 
Government hy patw.aris but it was oniside their regular circle of duty. 
There was no statement in progress at the timo and no notification. 
The patwaris were specially deputed for the work and they got special' 
reward for it. 

Held, that the plans, etc. were made hy authority of Govern¬ 
ment for public and not private purposes the patwaris wlio 00 m pared 
them, being public servants ; these docninents must be presumed to 
be accurate under S. 88 of the Evidence Act and they wore relevant 
under Ss. 85 and 36 of the Act. 

• 

Where the original map was prepared or. paper and from it ono 
on clotli was made, held that the map on the clotii was the originn), 
as the one on paper was merely a draft. (Ueid, 0. J. and 
Robertson, J.) 

Raliimtolluh v. Secretary of State.—63 P.R. 1913 ; 

118 P.L.H. 1913 ; 1I2 P.\V.R. 1918 ; 18 l-C. 799. 

—- Material alteration 0 /a document. 

Ueldy that the affixing of a stamp on an aeoount in u Bahi, 
and the writing of words ‘-imlf rupees 5UU’* uud ‘Ticket one anna* 
on the left outside the stamp was not a material alteration of the 
agreement which rendered the document inadmissible in evidence. 

(Chatterji, J.) 

Bell Ram v. Bhagwan Das.—4U P.L.U. 1901. 

~~ — Material alteration 0 / a documeni-^Aiidin^ a name as an executant 
^Admiisibiht^ in evidence. 

Held, that alteration in a material particular of a deed, 
after execution, and without the consent of the other party to 
such deed disentitles the party who has so altered it from seeking 
afterwards to enforce it. Addition of a uame as ono of the 
executants of the deed as au alteration in a material particular. 
(Harris and Rattigan, JJ.) 

Karnm AU v. Narain Singh.—35 P.L.R. 1901 ; 

91 P.R. 1900. 
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EVIDENCE. 

.... -Possession—Afutation m the Revewte Recordi. 

The mere not of mntniion of names in the Revenne records 
is insufficient to prove by itself transfer of aolual possession of 
the Diatated land but it is some evidence of possession. (Anderson 
and Harris, JJ.) 

Jawahir v. Jaimal Singh.—142 P L.H. 1901. 

•~~~Pre$umplion—Pedigree table prepared at settlement—‘Circninsianoes 
to shoio that parties are descended from oommm sncestor. 

lleldy that where the predecessors of tiie parties are shown to— 
(a) possess holdings of nearly equal size, almost consecutive, {b) hold 
eqnal shares in the Shamlal khaUii and (c) occupy a joint compound, 
tlie presumption is that they are descended fnmi a ootnnion ancestor. 
Such a presumptive proof coupled with otljer prima facte reliable 
oral evidence is quite sufficient to rebut the oorreotness of a pedigree 
-table prepared at an earlier settlement, which shows that they 
are not so descended. (Kensington, J.) 

Kanwar v, Nathu.—60 P.W.R. 1909 ; 4 I.O. i>49. 

ProhiCs books^ Entries in admissxbtlity. 

Heldy that the entries in the Hardwar Prohit's books as 
to relationship of the pilgrims are admissible in evidence. (Broadway 
and Moti Sagar, J J.) 

Kartar Singh v. Kirpa Singh.—80 P.L.R. 1922; 

32 P. R. 1902, 

Report of Local Commistioner-^^Local Commiiiioner appointed by 
incompetent Court, 

Where the decree passed by the District Judge on appeal 
is set aside as passed without jurisdiction and the appeal is decided 
by the Divisional Judge acting on the report of a local Ooramissionor 
appointed by the District Judge, heldy that the proceedings of the 
local Commissioner could not be treated as evidence for purposes 
of decision as the authority of the local Commissioner proceeded 
from an incompetent (7ourt. (Chatterji, J ) 

Nuiiidar v. Naim.—40 P.L.R. 1902. 

Settlement records and Jamabandis^Pfe-sumptton of correctness^ 
AUenaiion--Gift of produce oj land for charitable purposes-lnoompetency 
of Conrls to invent legal term to define relationship of parties inter se— 
Maiguzar. 

In this case (he claim was for possession of 5 kanals and 16 
marlaa of Land, in Mobrapur Jajir, Parganah Nawu Shahr, district 
Jullundhnr of which Plaintiffs were dispossessed in 1912. 

The ancestors of the Plaintiffs were absolute owners of the laud 
who had on some date prior to Ih51, gifted to the ancestors of the 
Defendants some of their rights by which the latter were allowed to 
take half of its produce from the donors who were to remain in posses¬ 
sion of the property. 

The douees were in the beginoiog also muafidars, but in process 
of time the Guvernment resumed tbo inuad and from that time on¬ 
wards, the ex-muahdars became re^pmsihle for tho laotl revenue and 









1294 


THE PUNJAB DIGEST—1900—1922. 


evidenob. 

were termed malguzars. The gift in fact was to help U^iasi FaqWs 

on charitable grounds. These facts were supported by Settlement 
Kecords and Jumabandies. 

that :—(1) In the absence of any satisfactory 
evidence to the contrary th-- entries in the Settlement Records must 
be accepted as correct. (2) There was no intention of transferring 
ownership or possession of the land to the donees, (3) Where tlie 
rights of the parlies inter fe are perfectly well defined and both parties 
have acted in accordance therewith for a long time, it is not necessary 
lor the Courts to interfere and find out the exact meaning of the term 
malguzar or to invent a logal expression to define their relationship. 
(4) The Court has to look at the thing itself and its inciileuts without 
attaching to it a technical nick name of a kind calculated to mislead. 
t6 I .W.U. 1909, rejerred to. (Shadi Lai, J ) 

Milkhi Mul v. Gulab Singh.—154 P.L.R. 1915 ; 

79 r.W.U. 1915 ; 2y I.C. 893. 

" ^ itnest di^erediteil as against one — Wheths^ cannot he believed a^ainii 

another — Cross-examination—JCtght to ask storg given in exavimation 
•“ Chief examination. 

Where the court distrusts the evidence produced in a case in 
particular, or as regards one accused, it does tot necessarily follow 
that it should reject the evidence altogether. 

No hard and fast rule can be laid down as to the right of 
Counsel to demand in cross-examination that a witness .should repeat 
the story which he has told in the examination in chief. (Hattigun 
and Chevis, JJ.) 

Laklia Singh v. Emperor—89 P.L.R. 1914 ; 

30 P.W.R. 1914 Cr. ; 22 I.C 724. 

~ Witness produced bg accused not believed — Witness acquitted of the 
ejfence of perjury —( onviction of accused set aside on appeal—Retrial 
of accused—JJiscrelion of Alagistrate to consider the evidence of witnesses 
examined on the j-revious occasion. 

D was tried for nil offence under section 395, Indian Penal 
Code. He pleaded an alibi and produced six witnesses to prove it. The 
Magistrate thought that all this evidence was false. D. was convicted 
and proceedings were taken against the witnesses for perjury. On 
appeal by D., his conviction was set aside on the ground of serious 
irregularity in the trial and was left to the District Magistrate to see 
if any fresh trial of D was advisable. 

The witnesses tried for perjury were also acquitted some by 
the Sessions Judge, and others by the (!hi«f Court. D, was, however 
again tried for the some offence, and in defence he .said that be would 
not produce these witnesses again though he wished their evidence 
already taken to be considered. The Magistrate declined to consider 
tlie previous defence evidence unless the men were again produced 
in Court. 
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EVIDENCE Atrr, (I OF 1872), Ss. 7 AND 8 . 

« wrnna o^^cuuislances, the Majiietrate exercised 

and rhfvl: jj r “■« (Kensington 


Daim r. Emperor _4l P.L.R. 1914 ; 
U P W.U. 1914 Or. ; 22 1.0. 884. 

ojfence—Evince cj wife oj what her husband told her—Belfranco ' 
ninri *• « eiiient ly a person alleged to he the eye-witness of a 

Z ; neHe n ^ ‘'Oourrence after 

the u.nrderers had 1 . ft the place, cannot he proved against (he accused 

murdertrJ’”'^'’'® showing that their names were mentioned as 


In order to make the statement of a hy-stander admissible, it 

must have been made, as contemplated by section 6 of the Evidence 

Act and illustration (o) to it, at the time the transaction was taking 

place, or so shortly betore or after it as to form part of the trans- 

action If he transaction has terminated and then the statement is 

made, the statement is irrelevant. The admissibility is dependent on 
coiiUuuity. *' ‘ 

The evidence of the wife of the accused as to certain oommuni- 
catious between her and her husband is inadmissible under section 122 
ot the Evidence Act, (Chevis and Shadi Lai, JJ.) 

Jowala Sahai V. Crown.—226 P.L.K. 1915 • 

84 P.U, 1914 Cr.; 27 I.G. 664 ! 

6 and 8 —Res gestm— Report woman raped—Statementt to 

iiexyhbouTB. 

Where a woman, who was raped, on being questioned by a 
relative of her husband told fciui that the accused had raped her, 
and asked him to tell her faiher-in-luw in his field, which he 
did, and when her falher-in-luw on being told what had happened 
came home, she made the same statement to him. 


Heldy that the statements and the commission of the offence 
cannot be regarded as forming parts of the same transaction and 
section 6 of the Evidence Act is inapplicable. 


Woodroffe and Amir Ali’s Law of Evidence, 
page 182, re/erred to. 


sixth edition, 


Held, however, that the statement that she made to her 
husband’s relative is in the circumstances a complaint ; and that 
that statement and the one which she made to her father-in-law 
when became home are admissible in evidence under section 8 of 
the Evidence Act. 1 K.B. followed, (Martiueau, J.; 

Raman v. Emperor.—4 Lab. L.J. 491. 
S. 8—Intention 0 /parties — Conduct, 

The conduct of the parties after the transaction of sale is 
important m order to ascertain whether the parties intended ownership 
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EVIDENCE act, (I OF 1872), Ss. II, 17 and 18. 

to pass independently o£ payment of consideration. 7 P.R. 1897 (Rev.) 
and 68 V R. 1900, to. (Johnstone and Chevis, JJ ) 

Bhiigwan r. Allah uitta.—27 P.LJR. 1911 ; 
41 P.W.R. 1911 ; 55 P.R. 1911 ; 9 LG. 547. 

" 8 . 11 — Entry in /iOj/>ilal register if admissible, 

HeUy that an entry made in a register of indoor patients in 
a hospital is a.linissible in evidence under section 11 of the Indian 
Evidence Act, I of 1872 to prove that the person mentioned in the 
entry was in the hospital on a certain date (t’hevis, J.) 

Amolak Ram v Emperor.—56 P L.R. 1918 ; 

13 P.W.R 1918 Or. ; 43 I.C. 429. 

^—^Ss.lland 12—Inference of guili—‘RelevanGy of faoii inGrimmaling 
one of tioo accused’—Alercy—Prerogattre of—Recommen iationfor. 

Where a murder of an illegitimate child was the work of one 
of two persons, the mother of the child or the midwife or nurse 
and there was no ostensible motive for the nurse to kill the child, the 
mother was held guilty, though the aooused^s pregnancy being report¬ 
ed at the thana and the birth of the child being no secret in the 
village, the motive against the mother was also not clear ; (ii) the 
Ohi' f CJonrt directed the cop} of the judgment to be laid before 
H. H- The Lieutenant Governor, as it was probable that the mother 
committed the crime in a distracted state of the mind. (Chutterji 
and Robertson, J J.) 

Mehroo V. The Crown.—-8 P.W.R. 1907 Cr. 

— Ss, 17y 19 and 21 —Admij«ion —Confession of guilt to }wlice—Civil 
suit for damages—Atimtssibility of confession. 

Admissions of guilt by one of the defendants in a suit to a 
police officer tho'.igh not reoeivoable in evidence in a criminal trial 
may be proved in Civil proceedings under Ss. 17, 18, and 21 of the 
Evidence Act. (Rattigan and L'^sHe Jones, J J.) 

Bishen Das v. Rum Labhuya.—106 P.R. 1916 ; 

187 P.W.R. 1915 : 32 I.C. 18. 

— St. 17 and 32 — F* I. R. by accused—Admissibility* 

Though a first information report is valuable corroborative evi¬ 
dence it cannot support a conviction, when the maker of the report 
liiuiself is an accused person and cannot therefore l)e examined as a 
witness. But where such a report contains an admission not amount¬ 
ing to a confession, the admission is admissibln iu evidence against 
the uccu^ed. (Shadi Lai, C. J. and Abdul Qadir, J.) 

Kukn r. Emperor.—63 I.C. 822. 

.■ ' S. 18—Admission after cessation of interest — Validity. 

Ihldy tiiut an admission made by the creditor after transferring 
his debt to a third person, to the effect that tlie debt had been 
paid to him- in part or whole before he sold the claim, is not bindiog 
upon the vendee uuder section 18 of Act I of 1672. (Chevis, J.) 

Chanda Singh v. Wasawa Singh.—202 P.L.R. 1914; 

108 P.W.R. 1914; 25 I.C. 144. 
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VIDBNOE A'lT, (I OF 1872), Ss. 21 and 24. 

-—6'. 18 —Ad^itiiion somn binding on 
others. 

Where there are several deleiulants j>>intly interested in 
H partioulur matter, an admission by some ol them is relevent 
against all the defendants. 44 0. 13U ; 45 C. 159, referred to. 
Le Rossi^nol and Martineau, JJ.) 

Bliikka Mai c. Parau Mai.—69 1,0. 35. 

27—.4'/miiiion-—Falwa o/, ai evidence. 

What a party admits to be true may reasonably be presumed 
to be so, and nnlil the presumption is rebutted the fact admitted 
must be taken lobe established. 29 All. 184 (P.C.); U =6 l*.H. 1917, 
referred to. (Bevan Petman, J ) 

Vir Singh v. Uarnum Siogli —I Lab. 137 ; 

56 I.fk I9i. 

- Si. 21, 24, 25, 26 and 91—0r,U confeiiion to a Magistrate admitiibU 

in evidence — Cr. Pro. CWe, 8 . 164 

An oral confession by an accused person, not being open to 
exception under Ss. 24, 25 or 26 of the Evidence Aot is, as an 
udinissiun by an accused person, a relevant fact and may be proved 
at his trial under S. 21 uud therefore such a confession made to a 
Magistrate is relevant and may be proved by the evidence of the 
Magistrate. 21 P.U. (881 (Cr.) ; and 52 P.li. 1887 (Cr.), referred to. 
9 Mad. 224, distinguished. (Scott Smith and Sha<li Lai, JJ ) 

Feroi V. Emperor.-—11 P.ll. 1918 Cr. ; 

45 I.C. 843. 

- 8.21 [2)^ Admission hif a</eat —in favour of principal bg 

agent — Inadmissihie. 

An admission by an agent in favour of his principal Cannot 
be relied on by the latter to prove bis title to property, (bcott 

Smith and Muriineau, JJ.) , t t i i jt 

Maula Bukhsh r. Jafar Ah Khuu.—4 L.L.J. 437. 

- Ss. 24, 26 and 26^Confession by accused in police custo y in the 

presence of a Majistrate on leave outside J^urisdiction^^^Accused not 
auare of the presence of Afaoistrate—Evidentiary value of confession. 

Evidence is inadmissible to prove a confession made while 
an accused person is in Polios custody, except in for as any fact 
is discovered in consequence of the information so received from him. 

A Magistrate, though on leave and not in the Distrio^t 
in which he has been exercising jurisdiction, is a “Magistrate” 
within the meaning of section 26 of the Evidence Act. A confession 
made in the presence of such a person is relevant and admissible. 

Very little value can be attached to such a confession when 
the fact that a Magistrate was present at the time the confession was 
made was not known to the accnsed, who was under the impression 
that he made the statement in the presence only of the Police and 
their friends. (Ueid, G. J. and Kattigan, J.) 

Fai* Uilahp. Emperor.—38 P.L.R. 1914; 8 P.W.R. 19'4 Or.; 

22 I.O. 150, 
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EVIDENCE ACT, fl OF 1872), S. 24. 

~~^S.24 Confe^fi>m hy accused — Refracted — Corroboration, necessity for. 

A confessing prisoner .should not be condemned upon a 
rotracled confession nntess it is corrohoraled in material particulars. 

Where it is a question of using a confession against a 
co-accnsed and the Court is not prepared to accept the confession per se 
as sufficinnC the corroboration ought to be of the kind that not 
only confirms the general story of (he crime but also unmistakeably 
connects the coracciised with the commission of tlio crime. 7 P. R. 

1904 ( r.; 30 P. R. 1914; 15 Cr. L. J. 203, distinguished- (Scott 
Smith and Shadi Lnl, JJ.) ^ ^ 

Emperor i;. Mst. Jawai.—7o P.L.R. 1918; I9P.WCR. 1918 Cr.; 

44 LC. 179. 

S. 24 Confession in the presence of a police oMcer while in Jail — 
Admissibility of. 

A confession made by an accused while in the cnstody of a 
Jailor is not inadmissible on the ground of a police officer having 
been present when it was made. 2U B. 795, followed. (Kensington 
C. J. aud Shah Din, J.) 

Nadir r. Crown.—214 p.E.R. 1914 ; 

8 P.U. Iyl4 Cr. ; 24 1.0. 5t>8. 

24, 25, 26 and 27~^Confesrion—Information received ffnin accused 
while in custody of police—Admissibility. 

Where tlte accused was alleged to have stated that he would 
find out tlie spot where ho had committed Hie miirder, 

Ift'.ld, (I) lhat so much of llie accused's statHineiit as related 
to the disc overy of the spot, would be relevent but that the further 
Btatemeut lhat it was at that spot tiiat he ha<J committed the murder 
was inadmissilile in ovideuee. ( 2 ) That it was not the intention of the 
Legiislalure to allow the police by an ingenious perversion of the 
provisions of S. 27, to get rid i-f the safeguard.s thrown round prisoners 
by Ss. 24, 25 and 26 of ibe Act, and that the exception of the general 
rules must be very strictly confined within its legitimate limits. 

3 Bom. at p, 17 : H Bom H.C.R. p. 242 and 10 Bom. p. 5 »7 : 

12 Mad. 15.1 and i3 P.W.H. Iyl3, Cr., referred to. (Kensington, 0. J. 
and Rattigan, J.) 

Tara Singh v. Tlie t'rowa—11 P.R. 1915 Cr. ; 

61 P.W.R. 1915 Cr. ; 29 I.C. 817, 

24 and 25—Confession to Zaildar tn consequence oj inducement 
whether . admissible—RttracteU confession, value of—Cortiiboraiton 
necesfary. 

\\ here a person suspected of having committed a murder made 
^ a confession to the zaildur, iu consequence of the latter dropping a 
remark to the effect tiiat his own brother had ooinmitted a murder 
. but hud got off on making a clean breast of the niatler. 

Held, that (a) the zaildar, although uot iu charge of the inves¬ 
tigation, was a leading niau holding a responsible post, and lhat this 
remark of his was a dUtiuct irulucement Lo the accused lu make a 
. confession which rendered the confessiuii inadmissible in evidence ; 

(/') 1 hut inasmuch as the Police were in the iuimediaie viciuity at the 
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time of tlie o-mfossion and the aocnsed, thocgh not handcuffo<i, wan in 
Police detention as a snspeot, he was to all ititents and pnrposes in 
Police custody and the confession could not he proved unless made 
to a Magistrate. 

lleld^ also, that (!) where a retracted confession is the sole 
evidence against an accused, it can be of but little value, especially 
rtineiiibering the race for a pardon which sometimes occurs when a 
number of persons are suspected of au offence and others have already 
confessed or are believed to have already confessed. (2) As against a 
co-accused, a confession which has been retracted at the first oppor¬ 
tunity should not he relied upon, unless corroborted by independent 
testimony, 

lleldy further, that the mere fact that a blood stained garment 
is found in a house is not sufficient proof that any particular member 
of the family residing in that liouse is guilty of a murder which has 
recently heeo committed in the village. (dohnstone, (\ J. and 
Chevis, J.) 

Ram Singh v. Emperor.—26 P.R. I9l6 0r- ; 

153 P.L.R. 1916 ; 32 P.VV.K. 1916 Or. ; 34 I.G 642. 

Ss, 24 — Perg.tn tn authoriti^ — Coixfemwn—of guilt — 
Statements made hg accused to Zaxidur on promise of benefits 

lleldy that admissions made hy the accused to the Zaildar 
were not admissible in evidence for it appeared that the Zaildar 
had told the accused before the statements were made that they 
would get some benefit from Government if they spoke the truth, 
(Kensington and Shah Din, JJ.) 

Mntsaddi v. Emperor—221 P.L.R. 1911; 57 P.W.R. 19U Or.; 

12 I.C. 612. 

S. 24—Person in autkoritg— Lamb ird ar—Confession induced by 

threals^-^AdmtssibiUtif. ” 

JJtldy that a Lambardar is a peraon in authority and » 
confession induced hy him by the use of threats is inadmissible in 
evidence under section 24 of the Evidence Act. (Scott Smith and 
Abdul Kaouf, JJ.) 

Muhammad Yur v. The Crown.—4 Lah. L J. 235; 1922 Lah. 263. 

—— 24 — J^erson in authorilg—Zai ldar or Lnml|apit »r. 

Sc-clion 24 of Act i of J 872^ hares the admissibility in 
evidence of a confession made to a Zaildar under some inducemeot 
hy him; and under section 25 of the Act such a confession cannot 
also afit'ct an accused if at tlie time of itaking it he is in the presence 
of a Police Olticer or at a distance of a few yards from him. (Reid, 
C.J. and Ruttigau, J.) 

Kuiab Ali v Emperor. —14 P.R. 1911 Cr. ; 

42 P.W.R. 1911 Cr. ; 12 1.0. 973. 

uud 30—Statement made in police cunLodg and 
before magistrate^Admissibditg against him and accused joinilg 
trted^Pecord by Magistrate of statemeniy cure of—Criminal I*Tocedure 
• - Cbdiy Section 3C4^.Plea of gmUyy \ohen allowed to be withdrawn. 

JJeldy by the Full Bench that :_ 
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EVIDEN' E ACT. (I OF \m\ S. 25 , ^ , 

1. An answer to the £ullowing effect to a charge nn e 
section 376 IndUn Penal Code, 1860. conslitnteg a plea of^ guilty. 

*‘I did not commit rape, 1 only held the lady 9 hands. 

But» when the accnsed arthe time of making an incriminating 
Htatement is enfeebled by illness and is undefended, withdrawal ot 
the plea can be allowed if the accused wishes to withdraw it. 

2. No part of a criminating statement whether amounting 

to a confession or not, written by an accused person himself while 

in Police custody is admissible either against him or agains le 

person jointly tried with him nnless it has led to the discovery 
of any fact within the terms of section 27 of the Indian Evideace 

Act. 1 of 1872. 

3. A deposition not amounting to a confession of a person 
recorded on solemn affirmation by a Magistrate is admissib e agains 
the deionent only but not against the person jointly tried with him. 

4. A statement made by an accused P«;;so'‘ before a 

magistrate who subsequently commits him to the Court of Session 
must be recorded in the form prescribed by section ,164 Criminal 
Procedure Code, 1898, but any defect therein can be cured by 
proving it by the evidence of the Magistrate recording the same. 

5. A confession of an accused is not admissible under 

section 30 of the Indian Evidence Act, 1872, against a c^accused 
if the former is convicted on bis own plea of guilty. 5 Oai. yo4; 

5 All. 253, referred to. (Ueid, C.J. and Rattigan, J.) 

(Town V Sbuldham.-222 P.L.U. 1915; 44 P.WMC 19 U Cr.;. 

14I)* 

s. 25^Confesiton in i}ie presence of j oUi-e^Admissibihty. 

IJeldy that a confession made by an accused to a private person 
in the presence of the Police are inadmissible in evidence against him. 

(Rattigan, J.) ^ Emperor.-320 P.L.R. I91S ; 

37 P.W.U. 1913 Or. ; 2l I.C. 468. 

- 5 ,. 23 and 26—Con/esnion Khilein Jailor’s custody—Adnussihillif. 

The acouhed, while in jail in the oeurse of a couversatioii 
carried on hetweeii him and some witnesses, who had gone lliere 
to identify hi.n, nii«lo_8. confession in the presence of the Jailor 

and a Police Officer present there at the time : • oJi /v. 

Bold, that the confession did not fall under seotion 2» or 

26 of the Indian Evidence Act, and therefore was admissildo in 

evidence. (Kensington and Shah Din, JJ.) T n lOia. 

Nadir e. Emperor._8 P.U. 19U Ct.; 214 P^L.B.^IOU, 

S. 25—Confession to Excise inspector—Admissibilil!/of in e’lidjnce- 

An Excise Inspector is not a Police Officer, and. therefore, 
a confession made to him is admissible in evidence against the 

accused. (Shah Din and Ohevis, JJ.) o p t> i qi a rir ■ 

Eroporor t. Wazir Singh.—3 P.R. 191“ Ur*t 

133 PL.R. 1918; 44 I.C. 588. 
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EVIDENCE act, (I OF 1H7 2), S 3 . :^5, 26 and 27 

-6’. 26—PoUcfi Officer —A/t-atiiny 0 /— Village OJicer in Pnr.jab — Con 

festion io — Admiisib'lit^ in 

In ihe Punjab a village Ohaukidar ia not a 
within the meaning of S 25 of tlie Evid«noe Aot 
made by an accused person to a ('haukidar is oon^eqiieutly admissible 
uudtr the S(*otiou. (('hevia and LhsUo Jones, JJ.) 

Khuda Bakhsh v. Emperor.—42 P U. iyi7 Cr. ; 

43 I.(\ ^ 4 ,. 


9 $ 


oiloe umoft 
and a confes'^ion 


S. 25^Evi (ence'^ConJtSsion—Ii\c’'4mi>t itin^ stMt'nif^nts made before 
} arttes. 

An inoriminating statoinont mide by an aooused person to 
police when nothing is discovered in oonsi*quenoB of it cannot be 
admitted in evidence against him. 10 Oal. 1022 ; 6 Bom. 34 ; 
14 Bom. 260 ; 19 Bom. followeii. (Heid, J.) 

Farid v. Ttio King Emperor.—16 P. 11. I 9 O 6 Or ; 

11 1 P.L.U. 1006 ; p. 2 P.W R. 1906 Or. 

-<S. 26 —(’onyesjtiou—— Accused in Police custod^—Admission, 
An admission made at any time by a person charged with a 
crime stating or suggHsting the interference that be committed that 
crime is a confession, ainl is inadmissible in evidence when made 
by the accused while in police custody. 1 i VV. N. Cal. 702 at page* 

707 : 16 Bom. p. 26 O, 10 (^il.p. 1022. (Chatterji, J.) 

Hakima v. King Emperor—20 P.R. 1905 Or* 1 

51P.LH. 1905. 


S. 26 _ Retracted con/eision—Value 0 / — Discovert^ of clotkint} 0 / 

_ Value of —6'^a^ert»(’n^J Iraas/erred <0 Seisioas Court 

S^28SCr.Pro. Code—Value of ' 

lltldy tliat -(1) A confession made by an accused before the 

ommitting magistrate which ho retracts both before and *‘ft^ com¬ 
mitment is of no value as a price of .♦videnoe agiiust liim. Feroz v. 
Crown (Or. Appeal No. 2fl4 of 1914). (2; A conviction 

caunot be based upon slatehiMots of witnesses transferred to the record 
of the Sessions Court under section 2«d Criminal Procedure Coda 
1898, when they came forward after the accused oonfossed and gave 
only circumstantial evidence insuliioient to connect the accused with 
ooinmission of the crime. (3) It not safe to rely upon the articles 
of clothing when the body itself is not idemiBoable on account of 

advanced decomposition* (Shah Din and Scott Smith, JJ.^ 

Gliuiiwara v. Emperor.—15 P.W.R. I9l5 Cr. ; 

30 I.O. 436. 


27 ^Accused — Admissiont^Admissibility in evidence. 

fleldt that it is illegil to base conviction of a person upon the 
uncorroborated tostimony of an approver. The fact of bis deposit¬ 
ing considerable amount of money with another for redeeming his 
land, if sufficiently explained, is no corroboration of any value of the 
approver’s evidence that ihe person had obtained tlie money as bis 
share of the bgoty in the daooity. The ounfession of a co-accused 
does not rank as oorroboratiou of the statemeot of an approver. 
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EVIDENCE ACT, (I OF 1872), S. 27. 

i/tfij, also, that under section 27 of Act I of 1872, it is quite 
legitimate to record evidence that an accused person said “ 1 will 
/Pint out certain properitf ” if his that statement leads to a discovery, 
nut it is not legitimate to record as evidence that an accused person 
said “ I will point out certain properlp which / obtained at my share of 
the boot^ in the dacoity^ ** (Leslie Junes, J.) 

Gurdit Singh v. Emperor.—52 P.L.U. 1918 ; 

9 r.W H. 19.8 Cr. ; 44 I.C. l'G7. 

S» 27‘^ConJession—Accused pointing out stolen property conceal d in a 
pond. 

The accused pointed out the place in the pond whore the 
handle of stolen ornaments was recovered. The prosecution alleged 
that the accused had said to the police tliat he had buried the things in 
the p:>nd. 

IJeldf that the statement of the accused was inadmissible in 
evidence. (Chevis, J.) 

Kaka Singh r. The King Emperor.—155 P.L.R. 1908, 

■■■■ ■ 27—Confession after discoverg of property^lie~discoeerg^^ 

Admissibitiig o( confession. 

Once property has been discovered in consequence of informa- 
tion received from a suspected person, it canu^>t be re-discovered in 
consequHiioe of information recnived from another suspected person. It 
is only the inf«)rmation that was given by the tirst person and which 
led to the actual discovery which may be proved under the terms of 
section 27 of the Evidence Act. (Scott Smith, J.) 

Buda V, Emperor — 9 P.L.U. 1922; 1922 Lab. 815; 64 1 C. 50V. 

——5 27 — Discovered in consetpionce* 

Heldy that where a material fact, for instance the manner in 
w)iich a theft has been committed, has already been discovered by 
St^ine other means and accused*s subsequent statement relating to the 
same fi^ct, while in the Police custody is not admissible against him 
under section 27 of Act I of 1872. (Williams, J.) 

Manna v Emperor .—H P.W.R. 19 11 Cr. ; 9 I-C. 232. 

■ S- 27-^Discoverg of revolver and bullet a« resnli of information by 
accused’^Admissibility of statement—‘Arms Act, S. 19 (J) and 20. 

A statement made by the accused while in police custody 
in oonsequenoe of which arms are found buried on a 6eld is 
admissible in evidence against the accused. 15 Bjiu. 260, foUoioed. 

Ishur Singh r. Emperur.—72 P.L.R. 1916; 

24 P.W.R. 1916 Or. ; 5U P.W.R. 1915 Cr.; 33 1.0. 823. 

—-5. 27—Incriminating statement of accused—Police custody while 
pointing out or producing mslrnmeutt with which or the Sjwt where 
the offence m alleged to have been committed^Blood stains or a 
zemindar's clothes—Police diaries to be used in the interests of the 
accused^ Criminal Procedure Code-, S. 262. 

Ideid that:— 

1. Incriminating statements by way of confession made by 
an aooosed person while in Police custody when produoiog or 
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EVIDENCE ACT, (1 OF 1872), S. 27. 

pointing out nrtioles oonnAoted with the ooniini^sion of u orinin are 
inacimissihlw under section 27 of Act I of lt<72. 

Tlje atolement of an aconsed that ho hurried the weapon of 
the offence in a certain place is relevant hut not the part of that 
statement that it was the weapon with which he had committed the 
crime. So also the statement that he would point out a certain spot 
and the evidence that at the spot indicated blood stains would ho 
fctnnd would bo admissible, hut not the part of that statement that 
it was at tills spot that he had committed the crime. 

2. Where the accnsed produces the article himself tliough 
the fact that he actually produced it at a particular place may he 
proved but the accompanying statement to the' effect that he buried 
it there is inadinissible in evidence. 10 Bom. foilowtai. 

8. Where an accused person has throughout consistently 
refused to make any confession before a Magistrate and against 
whom there is practically no evidence at all, his incriminating 
statement under section 27 of Act I of 1872, must necessarily he 
received with the greatest oautiou and suspicion although deposed 
to by the respectable Police Officers and the village uuthoriiios. 

4- The Police Diaries etc.,-sliould he referred to under section 
182 of the Criminal Procedure (lode, Act V of 188ti in the interest 
of the accused person for checking the evidence of the proseouliou 
witnesses to see how far their statements cun be relied upon. 

5. Blood stains on a Zumindar’a clothes are very seldom 
incriminating (Ueid, C*J. and Kattigun, J ) 

Santa >Singh v. The drown.—171 P.L.K. lllJ3; 

15 P.W.U. I9D1 Or.; ly 1.0. 19U. 

27—Information hy por$on$ ieadimj to the ilisoover^ of certain 
facts — ^ecesstt^ of proving the tnformatton iftven by earh speoi/ically — 
Th»> first information only admtss»bl»- 

Ileldy that(1) Where two persops are alleged to have given 
certain information to the Police which leU to the arrest of another 
accused, it is only the i iforinution given hrst which can be 
admitted under section 27 of the Evidence Act, It is also necessary 
that the information given by each should he precisely and separately 
statefl. 92 P.L.R. 19U2 ; 6 All. 509, followed, ^2) The statement of 
an approver, voracious tliough it may appear to be and though the 
truth of a large part of it bo established beyond all doubt, neverthe¬ 
less require corroboration. (3) The person at whose instance a^daooity 
has been arranged and committed and is present at the time of Us com¬ 
mission but connives at it is guilty as principal offender. (4) The 
recognition of the dacoits by inmates of the house in which dacoity is 
committed is unreliable where the dacoits are not known to them 
before and are wearing Mundazas, i.e., they bud at least covered the 
lower parts of their faces with clothes tied under their chins aud over 
tboir h' ads. (Leslie Jones, J.) 

Ram Singh v. The Grown —^ P.R. 1916 Or. ; 

35 P.VV.R. 1916 Gr. ; 34 I.C. 993. 

- S.27—Statement madehy accused during investigatton^ViScovery of 

articiet mentioned—Admissibtlttg of sta^ment'tn eri.lence. 
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EVIDENUE ACT, (T OF 1^72), Ss. 27 and 30. 

The accused made a statement during investigation by police 
AS to bis having thrown a darri and a gandasa into the canal. In 
consequence o{ the statement the police recovered the darri and the 
gandasa from a neighbonring village, having discovered from a boy 
the fact that the darri and gandasa had been found iu the place 
pointed out to them by the accused. 

Heliy tliat there was immediate connection between the state- 
ment and the discovery and the statement was uduoUsible in evidence. 
(Chevisand Leslie Jones, JJ ) 

Kapur Singh v. i.mperor—98 P.L.U. 1918 ; 

50 l.C. 481. 

*■■■■' Ss. 27 an'l 30 — Thefts evidence o/^Ducover^ ofarticlei whan pointed 
out hi/ several acimsed—AdmisubiUttf of—Comparison of tracks^ 

Beld^ tljat where more than one uccused person in custody 
of the Police p-iint out or produce any article jointly it is usually 
impossible to be sure which of them really does the pointing out 
or the production and which simply follows the other, consequently, 
evidence of joint discovery is inadmissible against any of the accused 
persons, parlioularly where the witnesses on the poiot are not 
precise and trustworthy. 8 P. W. R. lQK>\fy followed, 

Ueldy also, that track evidence is not of any value whatever 
where the comparison han been made 8 or 9 days utter the affair. 
(Johnstone, J.) 

Pathanu v. The Orown.—63 P L.R. 1914; 9 P.W.R. 1914 Cr.; 

24 I C. 587. 

——30 and ISS^Con/ession not relevant af iimt if relevant 

against accused-^^tatenients^^Confession—^Acooinj>Ucfi, 

A house was broken into at night and certain property stolen. 
During the police investigation, one K stated that he and U had com- 
initled the burglary. On search so<ne stolen property was recovered 
from U*s possession. U alone was sent up for trial and K. appeared 
as A witness for the prosecution. K in the evidence gave tlie same 
story, implicating himself and U. On tliis the Magistrate transferred 
K from the witness box to the dock and trying tli^m jointly convicted 
both of them. It was found on appeal that K’s statement, which 
amounted to a confession, had been induced is one of the inanuers 
specified in section 24 of the Evidence Act. 

Htldy that us K*s confession could not be used against himself, 
as being irrelevant under section 24 of the Evidence Act, it could not 
be taken into consideration against U a oo^uccused. 

fields also, that K was not an accused person when he made his 
statement as a witness b^'fore the Magistrate but K was an accused 
person with U when his statement was used against both and Oouse- 
quently it was a coufassion. 

H^idy further, that us un accomplice is a witness and not an 
accused person. Section 133 of the Evidence Act did not affect the 
question iu the case. (Reid, 0. J. and Johnstone, J.) 

Emperor V. Umdu.—9 P.R. 1911 Or. ; 

166 P.L.U 1911 ; 32 p.W.U. I9ll (!r. ; 10 LO. 840. 




CIVIL, CKlftUNAL A 


iyu6 


S. 30- 

before 
eff» ot. 


EVIDENCE ACT, (I OF 1872), S. aO. 

1^. SO^Covfenion’^Evtsienttarif valufi^TfSt of . 

Wliother iho confession of an ucons‘‘d can he u^ed against 

his co-ucmisea should be dfiennined on seeing whether the accuse, 
oan be convicted on that confession of the cri.ne wi.h which he and 

the co-accused were charged. tShadi Ln), C.d^ and W '" 1 *^^’ \L 

(^hunni Lai v. Emperor—60 J.O< ooo. 

.Confession—Re-traH(d—AihmM>thl>ti/ oijainft co-accused. 

A B and C were convicted of murder. A. made a slateinent 
the police and also b fore the committing Magwt^te to the 

eft.ot that the murder was committed by B and C. J'!l 

implicate himself but slated that he was force-i by threats of death 

to sit oiihide the door of the room where murder was 
retracted the statement at tlm trial in the Court of the Sessions 
Judoe Held, that the statement of A could not be used against 

B uml f!. //«/.<, 1 . 1 - 0 . that tl.-ir lv-i..g no «v..l«ncn to 

the statement made by A he was enliiled to he acquitted. (Reid, L.J. 

and llatligan, J.) ^ nrown.-24 P R IIJ.O Or. : 

liis P L.R. p W.R. 1911) Or.; 8 I.C. 250. 

s. 30 -Co„fe>sion of one acnu>ed-RelraclU--Ad,nx»xbdtly oj retrae. 1 - 

ed oorxfe,^ u,«.a,t ,,ken into ooaeidep- 

linn under seo.ion dO of the Evidence Act as agamst the pers....s tried 

o:;:::d:r.:;}sWyu.g 

cofrohoniteTlo-r.d!pe..d^^^^ J 

such co-accused. (.Juhnstone ano bnah Urn, dJ-) 

s* rn-Confoinon-RAraolum o/-E/ect on ,,er.on, joxnllH »oouiBd. 

klunmdM cnifessione from frightened hoys, hut retracted 
icon afmr are not enongh to prove guilt agamst the co-accused. 

(Reid, 0. J.aud ^ Bmneror.-U P.R. Or, ; 

42 P.W.R. 1911 Or. ; 12 I.O. 972. 

o 30 /• ^/^...oo—Rntranted corx/essixn — Evideixltnrif value of. 

Where one accused made a ronte-sion which he subsequently 
retracted a.id in which he carefully avoided saying that he took any 
actual l.and in the murder though lie did slate that he was one ot 
^he orivimil conspirators and tlmt he was present and saw he 
murderleing committed without attempting to interfere. HeUi, that 
ihis confession canuot he taken inte account against the co-accused, 
inasmuch as the person maliing co ifestlO i did not intemied to 
iiiinlicate himself though lie actually did 90 . Against him, however, 
the^ ooutessim. which has been voluntarily made may ''® 

taken into account Hold, ah-o, that no imp.rta.ice can be attached 
IJ the stutenioot. of a witness who is disoovere.l at a very late s ag 

of the investigation.. (Sliudi. Lai, 0 •). utid Harrison, J.) , 

Hayat V Bmperor.-4 Lah.l,..I 41; 1922 Lali. ll9i.,Gli IC 4,01. 
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evidence act, (I OF 1872), S. 30. 

a. aO^ConJesmn made btf co-accused pleading ffuiUu-^Admiuibilttu 
apatust other accused. * 

Where one of several aocnsed persons pleads gnilty and the 
Conn accepts the plea, though not in express terms at the moment the 
plea IS put in, any confession made hy such person is inadinis^ihle as 

90 *^" .'^','’ 25 M. 61 at p. 69 (P.C.) Isi B. 19.0, 

23 M. 151; I P.U. 1909 VjT., JolUwed. (Johnstone and Shah Din, JJ.) 

Kauhaya v. Emperor.—] 5 P.R. 1911 Cr. ; 

54 P.W.R. 1011 Ct. ■ 12 I.C. 981. 

— ■ S. so — Confe»* ion of eO'-accute.d-^ Joint trtai. 

JJehii lhat a pri^onar who escfipod from cnsloHy during trial 
and before charge and has been trietl separately after re-:irre>t can¬ 
not be said to have been tri. d jointly wilb one wh'-se trial, from u 
stage prior to the charge, was saparute, by reason of the escape from 
cnstody of the co-accnsed, and that tne trial not having been joint, 
the Confession of the co-accused was nut adinUsihle against the 
prisoner. (Reid, J.) 

Has.san v Tiie Emperor_29 P.U. 1901 Cr. 

—5. 30 — Con/esfion of co^aocuted^ Value of. 

The confession of a co-accused can not per se sustain a 
conviction and to do so, it must he ci-rroboraled aliunde hy indopeu- 
dent evidence in some muteriul circumstance. (Shadi Lai, O-J- and 
Leslie Jones, J ) 

Kber Singh o. Emperor.— 11 p.W R. ] 921; 59 I C. 913. 

- S. 30 — Confession— Corroboration —jVature of ri-tracled confesdon. 

IJeldf lhat :—(I) Tlie boding from the house of the confessing 
person’s brother of an axe, with which murder is said to have heon 
committed, and hi.s Chadar, with coloring matter of blood on 
both, and the evidence of witnesses who saw him going with the 
deceased shortly before comini.ssiou of the critne towards the place 
where the offence has been oommiltHd is snffiuient to currohurute 
the confession (2) It is a well established principle of Law that 
a confession of a co-accused canot he regard**d us suflBcient proof 
to support a conviction of another co-accused uuloss it is currohoruted 
ill material particulars by other evidence. 

But the evidence that a short time before oomDiissioo of 
the crime the accuseil were seen going together in cumpi.ny of the 
deceased towards the scene of its coiumissiun is not sudicient 
corroboratiou for convicting a co-accused ou tlie strength of lhat 
ooofessioD. (Chevis and tShadi Lai, JJ.) 

Muhammad v. The Crown.—3 P-W.R. 1915 Cr.; 

5 P.L.R. 1915; 27 I C. 221. 

■■““5. 30^—Confession—Jmplication of CQ-ocettsed—Keiraded at trial — 
Corroboration essential. 

Where one of two oo-accused makes a confession iniplioating 
the other co-accused as well, independent evidence should be 
fortltfioming to corroborate the ooufessiuu in regard to euoh accused 
implicated. 














(IlVlL, OHIBUNAL & HKVEN UE 


1 :m)7 


evidence A(iT, (I OF S. 32 . 

nnirHflr f* li'isbind and wifn, warn hcopshiI of tliB 

IHnoKirit 'nndft u oonfossion l>pfor« the Comiiiiiting 

r Zt tl''"' T woll.. bnt suUeqnenHv 

n :f Uxl[- 'hat ..s th«ro was no real cirrobo- 

tliHru ro notod o;pnfessii>n acriji„st, N and uaainst R lierself 

AvidAn ^ ' the retracted co>it'e!4sinn corroborated solely by 

a Irr her house during the night of the 

niwt^. ^ accused Were entitled to thp benefit of the doubt 

and must bo acquitted. (Shah Din and Le Kossignol, J.) 

Nur JIuhuinmad r. Emperor _ ir>3 P.L.R 14)15; 

22 P.W.H. tyi5 Cr ; 2 *J I.C. 101. 

S, 32 (2)—i„ ^l■l(/rWf!eo/,^vi»y dt^cAtiraiion$. 

/> j . ? Ivariiii, ?>aid Malik and Ferozo, were killed in a 

gi Willi the appellant and Ins party. Tlie Sessions Judge accepted 

the dying declarall.ns of Ivariin and Feroze. and held that the 

appillant stabbed Karlin, F^roze had declared before his death that 

i^aid Jllelik and Karini had died from the effects of wounds, but he 

cou sny at whose hmils in particular they received those 

^^ouuds, ail tho f^iur accused iuoIuJing ti\e aoD^llaot bBic&F 
present. ^ vtf ft 

Jieidy that the dying declaration of Ferozo was not admissible 
Against ohti app^lluat who was not alleged to have wuuaded Feroie 
or to have done more tbau cause the death of Ivariin, 


Hud the case for the prosecution been that several men includ¬ 
ing the aj)p 0 llant attacked Ferozo, a dj ing declaration by the latter, 
including the appellant among his as^aiiunte, although the appellant 
did not strike him, would be admissible on a charge of abetment 
against the appellant, but the charge agniust tbe latter did not include 
any offence committed againgst Feruzo. 

Section 31 (1), Evidence Act, makes a dying declaration 
admissible only in the case in which iho cause of the death of the 
deceased conie.s into question. 

The fact (hat the alleged murderers of Karitn and Ferozo 
WAre tried joinlly did not extend the adpiissibility, the oases against 

each of Ihb prisoners . being as separate as were the cliargfs aoainst 
them. ^ ® 

So much of tbe djing declaration of Karim as attributed his 
injury to the appellant was accepted as against the appellant. 
(Ueid and Cbatterji, JJ.) ^ 

Fakir u./ihe Empress.—17 F.R. 1901 Cr. 
8. 32—Dying declaraixon—Rtcorded by Uaghtrate—Necessity of 

JTOoJ. ^ 

A dying declaration recorded by a Magistrate cannot be 
ucceptod m evidence, when it has not been proved by taking the 
statement c£ the Magistrate. (Reid, 0. J. and Kensington, J.) 

Ghazi V. Emperor—48 F.W.R. nai^Ot. ; 

17 P.R. lyil Cr. ; 14 I.C. 417. 
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EVIDE^'^R APT. (TOF 1872), Ss. 32 (1). 

S. 32, f),hfe.ton (D—Di/wg Ma athn.-Vohie o/ lrn>lw''rtl'y-^ 
— PI, a of voluniary drwkrnnesi—I. P- C-, becttoni 00, 

and 302, , 1 1 « 

flAd, Ihnt n trnsiworthy dying dpcla’-ahon alone made ‘y 
a dec''as 0 d person in full po«s<'8'iou <>f the faculties and prove tv 

llio clearest aod most relialilo evidence to be in «xact wor<so 
tlie person mt-kme it and corrob. raled by the surrounding circnm- 
pfanc^s is snffiGient to sport a convio'ion for 
:\(\2 Indian Penal Code. 9 P.Ii. lUOU Cr ; I. L. H. Cal. » P--1 

also, that under the terms of sedims ^5 and 86 Indian 
Penal Code v-ilnotary drni k«nMOss is no excuse for cominming 

a crime. (Pobor's n ami Rattigiin, JJ ) n .to mo 

K«rim Kl.;m «. The Crow„.-l P.W.R. I'.'O'J Or.: 1 I 0- 100. 

S>. 32 (l)nr,dlll n (a)--Admtss,biliiy nf $laUment of.l,, eaSfd uho 
nommHt,d S,i>ci,h oxning lo ill Ir.atment by ac-.u-e.C charged mxder 

Indian Ppnnl C>ide- 

F ami 1C. were t ril'd I.v llie DietricI Mnpislrale and convtoled 
of nn.ff.noe nmlor seoiion ' 330, l.olian penel Co le. e.ul .enleno-d 

(n fiiniplo imorisoi.nient »n<l fine. On iMT""' -’'"ll!® 

roHno.'l tho foi.l.iice to lli« 6ne or im|.ri 3 (.nntent on.^r 8«c ion 
323 This Ining in .ff. ot nn ..cqnilO.l of ihe clinrue under s- c mn 
330, th<. Government, iippeuls. The side point in the oose is, whether 
the st.ileinent of the deceased that he committed snioide owing to 
the ill-treatment of 111” accused tor purp.ises of extorhug a confesMoD 

could be tJiken against them : , • i 

IJeld that the statement of the deceasetl was admissible 

in evidence nnder section 32 (1) and 32 illustration (o ) of the Indian 

Evidence Act. as there was no doubt, that the Miicids was the 

result of Ibo ill-treatment recnived at the liands of the uccnsed and 

so that treatment was the cause, though not dir-cl, of the death, 

and Ihongh the accused are not legally re.ponsihle for the suicnle, 

the cause of death Com-s into question in this case, the whole 

affair, ill-treatmout and suhsequently suicide being all one trausaoiiou. 

(Shah Din and Cbevis, JJ.) 

Emperor r. Fuii.-20 P.R 1916 Or.; 47 P E.|{. 1917; 
^ 42 P.W.R. 1916 Or.; 3a I.C- 998 

32 (1) _ Statement by dereaeed perion—llAevanry oj. 

According to section 32 (1; of the Evidence Act. a statement 
made by a person who has died since the statement was made, it 

otherwises relevant, is not irrelevant simply because ^'® 
made it was not at the time under expectation of death. Where 
two person were killed by Hie violent assault coiiunitted on theui 
by several accused persons-Z/e/d. that lh« statements mane by e 

deceased before their deaths relating to Hie ® 

assault which resulted in their deaths were relev^uit 
accused persons. 17 P. H. lyOl Ur., dutm^ax^hed, (' .lark, U-J- 

and Bultigau, J.) Crown.-67 P.L.R. 1905. 


8 










OlVUi, 0H1M1NA1> iV llEVENUK. 


i 3 oy 


VIDBNOE A(!T, (1 OF 1S72K Ss. 32 (ft). 33 a.iJ .'4. 

_S. 32 (5)—Oral evidence— l{>'lUwr„hir-Spec,al meat.. "/ 

Entries in the books of Hordwar priests, if Jiruved ‘j).'’ 
been made ants (item motam. would be of great value iii eslablisbiug 

“ {act that an open plot of land is the joint property of a 

large number of persons residing in the same looa i.y has a v«ry remote, 
it aiiY bearing upon the relationship tntfir se of tlie joint own rs. 

Oral Tviaence of persons have no means o know g 

the alleged relationship and are interested m the success “ ,, 

-"'•Sn D “Si; 

171 P.L.U. 1914; .:.1 l.tA 0.10. 

-..S. 33 -Evulence-Statemrnt of l.mag /.er.on in ,.fer.on. jad,cial 

B ,,"r “el.;';"tx - -'x 

F in a prosecution of examined us a 

Sir iJ ... “il” 

.ri. v.iid ...j . 1 .. 

coulti not be admitted in evidence- ^ __i2 P.UU. 1919. 

Mohammad Khun r. M$t. i?atian.—i- ^ 

--5. 34 — Account books *""TtVr^i!laimitf’s suit based on a bahi 

The origmul Court decreed ^ Veld not proved. 

account with 'he plaintilf and a great 

number of the around that the plaintiff's bLks 

ilismissod ‘ b“bi was, according to the report of a Com- 

were unreliable. ^ p , correct and regular according to 

inissioiier uppomtod uy I C ’ . „i,ich parties belonged 

riTiSS !»a c.:;. i-' •" .. 

account was correct dismissing the suit was wrong. The 

yVeid, Ibat the U h corroborated by the 

Ubisf Court allowed he > J.) 

slntement of the J „ ' "k,.,,, Kl.an._147 P.L.K 1910 ; 

117 P.W.R. 1910 ; 80 P.R. 19 10 ; 7 l.C. lOll. 

..,e alone insufficient ^ o P*XrT‘l'hr'enVrirs'\ue, “however 
;:,::m:;^”rd“er 1 ‘32 not require, corroboration. 

(Shadi Lai, a ^ gknti Mal.-63 l.C. 946. 
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EVIDENCE ACT, (I OF 1872), Ss. 34 and 35. 

S. 34—Entries in aeceunt booki~~-Froof of ItahiLU^ — Proof — Appro-- 
priation bi^ creditor. 

In ordpr to cbtirge a defendant with iiabilitv something more is 
required than mere entrv in n txiok of account, liowever, well and 
reanlarly kept. (Jobnetone and Shadi Lai, JJ ) 

Abdul Ali r. Pnran Mai—277 P.L.R. 1^14 ; 

»2 P H. iyi4 ; 25 I.O. 560. 

tS. 34 —4'i«x’o»n/ booksy proof of entries ifi. 

It is not a oondilion precedent to accepting entries in account 
hoi'ks as relevant nnder Section 34 Indian Evidence Act that it should 
he proved how tlie accounts came to be written, and tbjit they were 
regularly kept in the course of business : what is necessary is that 
there should be other evidence in support of th« liability f*ought to be 
■established. 23 VV.R. (P.C.) 391. referred to. The testimony of one ot 
the plaintiffs and their gomashta. who were examined as witnesses for 
tlie defence, was considered sufficient corrobortive evidence of the 
accounts to charge the defendants with liability. 6.1 P.R. 1897, 

• referred to. (Walker and Maude, JJ.) 

Eichha Lai o. Jai Pershad.—p. 18 P.L.K. l9tH). 

4 

S. 34^Entries of payments in Account hooks—flow to he proved — 

Point roiled in second appeal — Practice. 

Where th« plaiuliffs can easily produce independent and 
trustworthy evidence lu support of entries in their account-hooks, i 
would be unfair to defendants and wrong in principle to accept as 
sufficient proof of the entries, unoorroboruteil by any evidence other 
than a somewhat vague statement by one of the phiinliffs to the effect 

practically that the books speak for iheinselves. 

A point not touched by the grounds of apppul and not ruiseil 
independently in the grounds of appMai, cannot be taken up for tho 
first time iu hirther appeal, (liattigun and Beadon, JJ.) 

Ganga Hum v. Kaku Uain—47 P.L.K. 1914; 

53 P.W.U. 1914 ; 22 i V. 403. 

36^Heg*ster$ o] birth and death—Entries in. 

The entries in the r’Aaw^»rfa»'i, death and Birth K*‘gislers are 
a strong piece of evidence. (Rattigan and Beadon, JJ.) 

Uttam ('hand v. Chunau Das.—51 P.R 1913; 283 P.L It. 1913; 

200 P.W R. 1913; 20 1.0.462. 


.Urn 


» 

i tff 


-Seope of. r • * 

Mere nroduotion of books of accoont without proof is not 
..ulfioient to charge a defendant with liability although u may have 
hpen shown that th«y had been re gularly kept in the course of hosiness. 
13 1 i). r.73 and 22 I t'. 403, follotoed. (Abdul Kaouf and 

Abdu/naq v. The Firm Shivji Ramktien) Ohand.—1922 Lab. 338. 

^5 _ Entry of rnutation by TthtUar not presumed to be correct il ii 

incorporated in the Jamabandi—Iielevancy of such entry 

As an entry made in Mutation Register by the Tehsildar may 
be made the subject of appeal to the Oileclor, it has not the force of 
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EVIDENCE act, (I OF 1872), S. 

An entry in an Annual Record till it may bave been inoorporata<l in 
the Jaraabandi, and no prosnmption can be made as to its oorroctne*»s 
under section 44 tbe Land Revenue Act. 

But an entry in a Hnblio Record made by a public servant 
in the discbari^e of his duty* it is relevant muler section of the 
Evidence Act. 

In the absence of a contract to the contrary, if once a sale 
has been agreed to for a consideration, part payment of whioh has 
beeu deferred by arrangemeni, the vendor cannot withdraw it for full 
consideration not being paid according to the agreement of the 
parties. 132 P.U. lS7d,/o//o!oM. (Chatt«rji and Anderson, JJ.) 

Uharib Khun u. Sikandar —1 P.R. 1^M)2. 

- Ss. 35—45, 64 {>%) and 74 —Evidence of officer crum- 

examtnoUon. 

The accused was oonvicte«l of having forged a l)Ond purporting 
to have been executed on the 3lst July 1884- fhe main evidence 
in th^» case was that of the store-keeper iu th« office of the Superinten¬ 
dent of Stamps, Calcutta, to the effect that the stamp paper on which 
it was written was not, manufactured till February Ist, 1890. le 
witness deposed that his knowledge was bused on papers reoeiveil ironi 
the India Office and that he wa^ unable to give a copy of the papers 
without authorization from his superiors, that there were marks on e 
paper by which he could form an opinion as to the year in which 
the paper was manufactured hut that the murks were private an 
he was prohibited by his superior officer from pointing them out. U 
was objected that this evidence was inudmissiblo. and if admissible, 
was worthless as the witness could not be cross-examined. 

/{eld, that the evidence was not admissible in evidence and, 
even if it were, it was very iiiooiiclusive owing to the refusal ot 
cross-examination. The witness was not giving evidence ns an expert, 
fijr he was not stating an opinion on any of the points referred to lo 
paragraphs 45-50 of the Evidence Act, his knowledge was bused ou 
the papers received from the India Office, and those papers were out 
produced. Granting that those papers were admissible as public 
records under Section 85 and 74 of the Evblence Act, yet they could 
only be proved by production of the papers theniselves or by secoud- 
ary evidence of the nature desc'ibed in Section (j 4 (»*) and they could 
nut be proved tiy the oral evidence of tb« witness. (Clark, 0. J.) 

Ganoa Ham r. The Emperor of Indi.u—66 P.L.H 1903 ; 

5 P.H. Iyu3 Ur. 

igj. 35, 74. 80, and 90—Limitaiion Ad, 1877, Section 19 Acknow¬ 
ledgement of minor. 

The documents on which reliance was placed by respondents 

to urove the minority of one K. D. were— . o 

^ (a) the statement K. D. before the Tahnldar, dated -9th 

Julv 1842, iu which he gave his ago at 19; ^ , u 

the statement of one A. R. dated the 1st Septem er 

1842, before Mr. Rose, in whioh he stated hie client s age woe 





m2 


the PUNJAB DIGEST—1900-1&22. 


rv,D.sr. A«,w ,, .^. ...... . 

IH yjrl »nd it was stated that hair was just appearmg 

’ fd) A I>’s ow» statement, dated 5th September, before the 

uameofManoharDas, iVori. of A-. 7>. :aud jj j ; , pj.ath 

f A a certified copy of an entry >n the ainnioi^i 

Register, dated the Idth February 18d4. m whieb the age of JT. i>. 

.as giv^, as 60 year^e^: ^ "1?"n 

Z'^Z T.r.nJy, under section SO the otd.r r^o^uments war. 

i; srssa? 

'" ".i.- 1. 

. • r* rtf 19 of the Lirmlati()n Act—8 Bom. 

'Mad:‘1S"®9 P. R. .897 ; 4 M. and VV. 654, re>ered .e- 

(Clwitlerji and iVlaode, J.) 

Ania-nl-Kehman Khan v. Beni Bnm.—59 P-R- 191M. 

u 9 /z SgttlBTneni—Heeorcts ef recant setthm/^nt—Value oj— 

m 7Zt the records of the recent settlements are moro 

reliable"!’those of the old ones a, in modern times the 

prepared with more care and accnrac^ (J« 180 P I R 191*1' 

Hatia Amir Ali r. R..m Samp—lSO ' 

»1 P.W.R. )»14 -.24 1.0. «y.i. 

jj 41 _ Ethantlive natttre of — Judi/monl in rem. • ^ j ..i-iser 

HAd, that the decision based on the 

bur the present suit as res-juilicatn nor it '** , i > 

!er 8. 41 or relevant under seo.ions 42 a..d 44 of the Ind.ao 

Evidence Act 1 of 1872. dohnslone, J.) 

Rabmat Ali Khan e. Babe Zol.r».--l4 F.B. 1912 

167 P.L.R. 1912 ; 96 P.W.R. 19.2 ; 14 l.C. 486. 

.S. 4 i?_./ud^en«_CV.mmoJ coie-Jadomen. and de/.oi.tmn. madm..- 

''‘‘'’“Vhfiudgmentotu Cri.ninal Court -»! “>« d.poeit.ons of the 
witness^ thlrein are inadmissible in evidence in a Civil su t to pro 

187 P.W R. 1915 ; 32 I.C. lO- 

S do—Orol evi<Unee—Aet$ and oonduct «/parliei—ddmujifcdily. 

Oral evidence as to the acts and oouduot (rf the '■* 

udmisBiWe to show whether a certain deed is, as it purports to be. 
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EVIDENCE ACT, (I OF 1872), Ss. 43, 45, 40. »nd 47. 

au out uud out sale or a mortgage, but it is not admissible to 
show that a deed of sale was really meant to be a deed of mortoago 
and not a deed of sale—22 All. U9; 5 W. N. Cal. ;i26; 5 VV. R. 
68 , foUoxoed, 12 All. 3^7; 14 All. 159; 4 Bom. 5 j4 - lodal. 764* 
9 ('al. 52H; i3 Mad. 494; 16 Mad. 80; 19 All. 43t’; 2^ OaL OOdj 
2 AV. N. Cal, 562; 7 Bom. 73; 6 Hal. 328; 17 (?al. I7J and 17 6, 
rejerre.d to. (Chatterji and Maude, J.J.) 

Abdul Ghafur Khan v. Abdul Kadir.—72 P.R. 1901; 

114 r.L.U. 1901’. 

- S. 43 and 11—Finding a* to adoption in a suit—Admissibility in 

another suit. 


Findings of fact in a case as to factum or vdidity of adoption 

are not evidence iu another suit against p arsons who wore not parties 

to the case in which the findings were given. (Johnstme, 0. J ) 

Arjan Singh v. Darbara Singh.—193 P.L.U, 1915 ; 

140 P.W.R. 1915 ; 32 l.C. 812. 


S. 43—Judgment in Criminal Court tf admissible in civil case. 

The judgment of a criiniuaM’ourt is inadmissible as a piece 
of evidence in a civil suit. (Rattigin and Leslie Jones, JJ.) 

Bisben Das v. Ram Labbya.—106 IMl. 1915 ; 187 P.W.R, 1915; 

82 I.O. 18. 


—-^S. 45 and 47—Handwriting fXpert^Ccmuciion on evidence of. 

Held, that to base a conviclion simply upon the opinion of an 
expert is, as a general rule, uns»fe. It may bo used to corroborate 
other evidence in itself sufiiuient fur conviction. 

Held, also, that the evidence of a witness supposed to be 
acquainted with the handwriting of a person is uot admissible under 
section 47, Indian Evidence Act of 1872, where be does uot state any 
of the facts which according to the explanation to this section would 
make bis opinion relevant. So also where a witness as to identity of 
handwriling is not positive, his evidence is of no value. 

Held, further, that in the present case the evidence of the 
expert (Mr. Hardless) is not sufficient to convict the accused either 
under sections 467 or 477, iudiaii Penal Code. (Shah Din,-J.) 

Jala!-ud-Din t; Emperor.—18 P.W.R. 1912 Cr. • 

147 P.L.R. 1912 : 15 10. 979*. 

—— S.4G — E.rp_ert medical opinion - Post mortem examination. 

Expert medical opinion as to the post mortem appearances 
observed by the Surgeon who has conducted the post mortem 
examination, U relevant and where it differs from (he opinion 
of the latter the benefit of doubt ought to be given to the accused. 

(Reid, C. J-) 

Mehr lUhi v. Emperor.-26 P.W.R. 1911 Or. ; l2 1.0.93. 

•' 5. 47Evidence of handwriting by jiersons acquainted with it~^ 

Admissible. 

3.he evidence of witnesses, though not exports within the mean¬ 
ing of seotiou 45 of Act I of 1872, acquainted with a person’s hand¬ 
writing is admissible under section 47 t>£ the said Act on the question 
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EVIDENCE ACT, (I OF 1«72), Ss. 49, 54 and 57. 

of the identificjitiou of tijo handwriting of tlmt person. (Kensington, 
0- J. and lialtigan, Shadi Lai, JJ.) 

Fir>t Grade Pleader, in the matter of—18P.R. 1915 Cr.; 

\2 P.W.U. 1915 (>.; 28 1.0. 722. 

■■ ■ !S. 49 — V$ages of any holy of men—Jf covers inferences or conclusions. 

The words “usages of any body of men** in section 4'J of 
the Evidence Act, do not cover the interferences or conclusions 
winch village punchayafs are wont to draw on the biisis of their 
experience trom the beliaviour of alleged tl>ieves under certain 
circumstances ; and the opinion formed by the members of a 
j>anchai^at as to the guilt of suspects when the latter dooline to prove 
their innocence in the manner laid down by the p.mchayaiy is not 
n relevant fact. Evidenco as to admissions and promises made 
by alleged thieves before a panohat^at is admissible witliout there 
being pro>f of the actual words used by the suspects before the 
pnnt'hayat. (Shah Din, d.) 

Beia f. Emperor,—13 P.R. I9i4 Cr.; 223 P L.R. 1915; 

26 I.C. 625. 

__ S. ^4—Confession obtained by indueement—Corroboration of approver 
and accompliee’^£vidence of had character when adm ssihle. 

Held, (\) that a confession induced by promise of immunity 
from prosecution for a case, considered more serious by the accused, 
was inadmissible ; (2) that evidence of bad churaoter is irrel*-vant 
unless evidence of good character has been given ; (in) that where the 
evidence of the approver and accomplice hud not l>een sntlioiently 
corroborated, the conviction mnst be set aside. (Reid, (b J.) 

Khallo p.The Crown.—12 P.W.R. 190? fV. 

— »Si. o4 and 107 — Prerhus hid character—Relevancy of—S^ffinency 
of evidence excluding evidence objected to^^Efect of. 

Held, tlml the fact that the accused had a bad character 
is not irrelevant under section 54 of the Indian Evidonoe Act 
when the evidence r>datitig to it is not given fur the [nirpiHo 
showing that accused was a bad character and was Iherofure likely 
lo Commit offences of tlie kind of wliioh he has been convicted. 

Jleid^ also, that under section 167 of llie Evidence Act 
the improper admission of evidence is no g'^ound for a new trial 
if it appears to the Court before which such objection is raised 
that independently of the evidence objected to and admitted 
there was sutlioient evidence to justify the decision. (Uattigan, 
C.J. and Martioeuu, J.) 

Daulat Ram r. Emperor.—2 Lab.L.J. 651; 

59 I C. 569. 

— 6'. 67-- Alalter of public history—Historical works, a oj. 

The question of title between the trustee of a mosque, though 
an old and histurioul institution, and a private persou oannot be 
deemed a “matter of public history” within the meaning of section 
57 on the Evidence Act aid historical works cannot be nsed 
lo establish title to such properly. (Shadi Lai and Wilberforce, JJ ) 

Farsand Ali v. Zafur Ali.—132 V W.R. 1918 ; 46 10* 119. 
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EVIDENCE ACT, (I OF 1872). Ss. 65. 80 and 90. 

- S. 65 — Evidence as to tjeneral result of accounts and doctnnenis. 

fields that under section 63 cl. (y) of the Evidence Act 
evidence may bo given us to the general result of dooumMits when 
they oonsiat of numerous accounts or other dooumeuts which cinnot 
conveniently bo examined in Court, and although it is one of ihe 
functions of the special Kanungni, who have recently been entertained 
to assist the Courts of law in the examination of the Revenue 
Records, to give evidence under that clause it is a complete abuse 
of their functions to require tliein to give oral evidence of the 
contents of a document such as the record of a muaji enquiry which 
ought to be examined in original by the Court itself. ^Maynard, h.C.) 

Qilaui Sbub v. Alst. liassan.—^ Lah.L J. 714. 

S, 65—Promissory note—IScondary evidence—Loss of ori_,;uial not 

proved — Effect, . . 

In a suit based on a promissory note, secondary evidence ot its 

existence and contents cannot be let in when the original itself lias 

not been proved to be lost. (Broadway and Campbell, J.J.) 

Ram Sarau Das Vr lulsi llam — |y2l. Lah. 4i7 ; 

67 I.C. 565. 

.S. Co-Secondary evidense —Lost Bahi~-roi\ce report. 

Held, that where a bahi on which the suit is based lost, the 
loss must he strictly proved and the Sub-Iuspector s report is not a 

suiHciBnt DFOof of suob a loS8* ■ • i • • i 

Queri/. wliether the polioa diary ia adiuiasible m evideuoe. 

(Wilbertorce, J.) ^ Suktia Singh.—4 Lab. L.J. 416. 

S. Co-Suit on let bah-Los, 0 /bah, how proved-Police reyort 

Held, that the polioe file ot an theft from the 

plaintiff’a house and the statement of the Thanedar "‘“J® “ 

.mother case are inadmissible to prove the loss of baht. 

(Wilherforoe, J.) ^ Singh.—4 Lab. L.J. 413. 

s 80 —Aov^iOahilUi^ to depositions. i 

y/e/d. that 'section 80, Evidence Act, 187J, was applicable to 

the depositions of the accused persons made before the Commiisiouers, 
(Reid, J.) uttam Chand w. The Empress.—p. 63 P.L.R. 1900 Cr. 

8,90--Ancient document—Presumption a^ to genuiness of, raised 

hy first Court—Appellate Court not In easily upset conclusions o/first 

^ The question of making a prosumption with regard to the 
genuineness of a document under ti. 99 of the Evidence Act is one 
in which the Court has to exeroUe its disoretiou and W.ien that 
direction has been exercised with due care and the presumption 
allowed by law has been made an appellate court should be slow o 
iuterfere with such discretion. (Ohevis, J ; tir ,, lata 

Mahomed Usman v. Rahim Bakhsh.—57 ^ 

44 10. 5o9. 
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EV3DENOE APT, (T OF 1872), S. 90. 

— 5 7>ocumeri<i — T'Air/y year.« old^To he accepted teitJi ea^e and 
eavtion^ Question o/ f/ennineness of documents — Genuineness admitted 
and acted upon thrd partieSy effect oj\ 

Jhldy that it is for an appellant to show that the jad^menfc 
appealed against is wrong. I L.R. 29 Oal. I 87 ; 29 LA. 24 ; 4 Bjin. 
L K. 167 ; 12 M.L.J. 83 ;6 C.W.N. folic wed, 

Ileldy also, that there is a very considerable danger in accept¬ 
ing, witliout care and caution, documents simply because they purport 
to he more than thirty years old. 

Where in a dispute between the proprietors of a patti in a 
certain village am) a body of non-proprietors, the question is as to tlio 
genuineness of a deed relating to the title of the land in dispute, the 
Court cannot lose sight of the fact that proprietors of another patti 
of the same village, many years ago, accepted the document and gave 
up a plot of land upon that basis and in conseqaenoe of their being 
satisfied that it was l ot forged. (Ratligan and Scott Smith, JJ.) 

Ghulam Nabi v. Allah Din—241 P.L.R. 1913 ; 

143 and 204 P.W.R. 1913 ; 19 l.C. 964- 

—— S. 90-^Presumption tf genuineness—Document thirty years old. 

Where documents over 30 years old are tenderod in evidence, 
the Courts in this country should act with caution in drawing any 
presumption ns to their genuineness, and they should not accept a 
document merely because it is alleged to have been executed more 
than 30 years before suit. Before a ('curt is justified in making a 
presumption in favour of the genuineness of any sue)) documeut, it 
shold be satisfied aliunde that there is good ground for accepting it 
as a true doctment. (Rattigan and Scott Smith, JJ.) 

Jesa Lai y. ALl. Ganga Devi —81 P.U. 1913 ; 32| P L.R. 1913 ; 

211 P.W.R. 1913 ;20 1 C. »68. 

— S. tMd^Presnmption—Document thirty years old-^Pi/rden of proof. 

dieidy that in tills country presumption of genuineness under 
section 90 of the Indian Kviiloiice Act, I of 1872, has to l>e applied 
with caution. A wilt can be disprove<l by cironinstantial evidonoe. 
82 P. li, 1902, r*»/frre,/ to (Kensington and Rattigan, JJ.) 

A/st. Gtiuhar Bibi f. Ghulam Muhammad.—S2 P.L.R. 1909; 

88 P.W.R. 1909; 4 I C. 923- 

■ S. OO—Presumption^Documenl thirty years^Secondary 
Loss of original document. 

The wor«ls of section 90 of the Evidence Act do not limit the 
operation of the section to cases in which the document is actually 
produced in Court, and consequently secondary evidence of an ancient 
document is admissible without proof of the execution of the original 
when the doenment is shown to have been lost aud to have been 
Inst heard of in proper custody. (Johnstone, J.) 

Sawan Siugh v. Karim Bakhsb.—93 P.R, 1910; 

186 P.L.R. 1910; 128 P.W.R. 1910; 8 LC. 353. 
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evidence ACT. (I OP 1872), S. 91. 

writing am/w'rit r<. ;7r *'> 

must losp his money. 16 I c’as'dJ,??"; '.'"“^'*”*^''>1“. the promisee 
Wilberforoe, JJ.) ^ J'om. (Le Rossignol and 

Gurdas Mai Singbo. Isbar Das_3 Lab. L J 157 ; 

9 Q7 s/- . . 

Hiindi it of mjuey advanced on tbe seonrity of a 

Srti:.'r 

though the Hnndi was aotually executed later on, Ind the nltintiff 
had DO cause of action iudependently of the Hundi The ITnurti 
was madmissible in ey.deuce u^sder S.'dbof Sump Act S .be 

tl.r nhiuttff>s"'rit“ ?h ‘''f sooundary evidence and 

JopV ^ I ! therefore unsustainable. 61 P.R. 

U ^ /ollowed. 16 1.0. 83. diHtnauiihed, 

Hams, JJ.) 

Chanda Singh v Tbe Amritsar Banking Co. 

i9'^2 Lah. 307 

S Ol^Mort^age de<’d~M,Uation entry of moTtyage—^nmutxon at 

mutation—[no ,m,„Me m e<.i.lenca-Adm,„ion of contract m pleading, 

J\o neoestthf far further evtlence tn proof of oontrao.t^Expreition 

of optnion bif Court not neoeesury far deciswn of case—Value and 
Wft^nt of such ojpmion. 

\ t. requiring registration was un-regUtered, 

hut effect was given to the mortgage in the revenue pipors. The 
mutation extry, besides recording the parries as inortgatTurs and 

mortgagee showed also the mortgagors to he iu cultivating possession 
as the mortgagee s tenants. ® ^ 

Oeld, (1) that at mutation the land no donbt purported to 
have been leased to the mor.gagor as a tenant, but no new ...ortoaoe 
was created, and the proceedings purported to give effect to the 
mor gage of the date of the deed ; (2) that as the terms of (he 
mortgage in quesfon were reduced to the form of a docnment. 
ect.on 91 of the Evidence Act excluded all evideuoe iu proof of 

the contract except the document itself. (3) that as evidence of an 
admission was evidence m proof of the contract, the admission at 
mutation could uot be admitted in evidence H N W P TT P i? 
153; « M. 142 and 98 P. R. tp« 2 , 18 ’ P L. 1' ^3, 

tinyutshed. 

If a defendant admits a contract iu pleadings, the existence 

of the oonti-aot does not become a point in issue, and the question 

of admissihility of evidence would not come before the Court for 
ueoisiou. 


(Cbevis aud 

■2 Lah. 330 ; 
66 [ C. 201. 

Admission at 
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BVIPENCE act, (I OF 1872), S. 91. 

An expression of opinioQ by the Court, which is not necessary 

for the decision of the case, cannot be an anthontative ruling. 

(Rattigan and Beadon, JJ.) . o-st; P 1 T? 1913- 

Mit. Gujri V. Samandar Khan.—-76 P^L.R^l.^^o, 

_ s. 91—Oral evidence 0 /compuhorily regUtrable hut unregistered 

Wbsre the lease recited as follows : “So long as Tajnddin 
oocopies the shop the real shall not be raised nor lowered nor shall 
1 eject him bat in case of his refusal to pay the rent I shah have 
to turn him out. Accordingly this kirayaoa.na is written for 
record in case of need”. Held, it was not a niere 

was the agreement itself entered orally and then reduced to 

and being a lease not limited to a year was inadmissible in evidence 

if it were not registered and oral evidence could not he given e 
(Chevis, A. 0. J.) j, Natha Singh.—3 Lah.L.J. 14. 

S. gi—Fartition, award effecting award. Ion of—Secondary evidence, 

admMSihtUfy of, to prove partition, ^ . . . , . 

Held, that where an award effecting partition is lost, there 

is nothing in section »l of the Indian Evidence Act 

one of the parties from proving aliunde that a P®''‘'j'"‘‘ 
nlace. but no secondary evidence of the details of such partition 

L he given, p. 459 P- f,. U. I9U0 ;» B. 50, referred 0 . » 

P. R. 1913; 134 P. L. R. 19 14, jollowed. (Rattigan and Scott 

Smith, ^ P R. lau; 39 P.L.R. 1916; 

J;/ 

Ss. 91 and 92-Relalion,hip, proof of-Power of attorney, ewulence 
of—Exlremic evidence—Adniinibility to prove relationship. 

^ There is no rule of law that the Only evidence of an agent s 

authority admissible in evidence is a written 
The fact can be proved by evidence, aliunde, and sO far .is 
parties are concerned, none-lhe-less so ''ecause the “8®". 
upnointed under a written docunient executed th P i' ‘ 
E is nothing in section 91 or section o 2 of the Evidence ict 

to preclude such third party from proving the «*'’ ®®®® j 

,,articular relationship between the P®'^®'’® ^ 

and accepted the power-of-attorney, though the te m 
govern such relationship appear to he in writing. (Reid, Co. and 

Rattigan, J-) i^anak Chand e. Muhammad 

It P.L.R. 1913; 279 P.W.R. 1912: 16 LC. uoO. 

07 Suit Oil document—Secondary evidence not admiiswl6-~.^Jfec . 
®'"rhtranguare of section 91 of the Evidence Act is clear and 
i.Hnite and wherever the terms of the contract are reduoed to 

dehmt *hat writine is, for anv reason, iuadioissiMe in evidence 

the promisee must lose his remedy,'if independently of the dooument. 
ht hM no complete oanse of action. (Bro»>l«ay “od Cainpbell, OJ.) 

Uam Saran Das e. Tulsi Ram.-1922 Lah. 417 ;67 I.C. 565. 
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evidence act, (I OF 1872), Ss. fll and ©2. 

9l^UnTeaigtered ;>iirii(ion deed —Oral ^ri./enoe. 

A partition niuy b© proved by oral evidence though the 
partition deed oanuot be proved for want of registration. (Abdul 
Haool, J.) 

Bishen Das v. Ram Singh.—61 I.C. 399. 

— g. 92—Oral eti>lence relating to doctonents—S lU — 

Heldy that notwithstanding tlie provi'i »ns of section 92 oE 
the Evidence Act, the defendants were entit-led to show tint a 
doouiiienfc purporting to be a <!eed of sale exeonted by them was 
intended to be u mortgage and not a sale. 72 C. H l'dUl;S. C. 
114 R.L.R. 1901, followed^ (Ohatterji and Kensington, JJ ) 

Ram Sarup v. Allab Rukha.—107 P.L.R. I90j. 

■ - 5 g2 _ Protnt^inr^ note pat^ahle on .^ytnj-i Oral ajreeoient for 

a different mode 0 /discharge, if can be prove 1. 

Where a promissory note is payable on demand, an o al 
ngreement providing for a different mode of sati.faoti m is inadmissible 
in evidence. (Martiueau and Abdul Q niir, Jd.) 

Bbarat National Bank r. Mohan Lai.—63 I C- 748. 


o QO Proviso (4)—Registered partition deed—8abteqaent disposal 

of properly mentioned th’<rein-Oral evU-nct to prove it 

^ ^ Where after the execution of the regist^'red deed by the 

father, under which B. one uf the sons, got cer-.ain property and 

all the rest was to remain with K, the hith 'r, with fall p>we 

diipLl and the deed was signed by B, but no possession passed 
and sometime after K, applied to the revnine autliorU.es for 

mutations of certain lauds nut of those ^ , 

name of B, and later ml dispites arose ami the other l.r,.in J s 

sought to prove that these lauds had beau givou to be m esohauge. 

f^li'johniZne and CkUCerj., JJ), that the qnostiou of 
Vrt. Vviliiv of nrovisu f4) to section 92, Evidence Act, depends 
the'mental attitude of the person making and accepling a 
«nt transfer inferred from all the surrounding oircn iHlanoes. 

application if they act with the idea 

nriaiiial disuosition is tinal and definite, but secitou 9- 

(4^13 iuV'“‘' 

tPer John,tone, ‘h* exo>>!>“g® “""f® 

lo “lUO.Hfy” the original onniract and therefore Us evidence was 

iiiadniissihle under section 92 (4). 

if't. b.i.s ,• ri -P.W.U. ..os, 

Bbagwan SingU «. Nara n fc.»ingb' 
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EVIDENCE ACT, (I OF 1872), Ss 92, 98 and 94. 

8. 92 — I^eaisterpfl sale deed—Oral agreement to morit^dge, if can 
he proved — Fraud, plea of, to he speci^caliy pleaded. 

Deldy that oral evidence oann<»t be given to show that the 
parties to a de^d of sale intended the transaction to be one of 
mortgage and not of sale. 

Held, also, that a party relying on fraud ought to allege 
it specially in the plaint. (Scott Smith and Shadi Lai, JJ.) 

Ghaman v, Kanhya MuL—l2l P.L.H 1915; 15 P.W.R. 1915; 

26 I.O. 426. 

8. 92 Scope of section^AJmiisibiltty of evidence between third 
parlies. 

The prohibition in section 92 of the Evidence Act against, 
going behind a written deed applies only to pariies to a deed and 
not to outsiders. (Johnstone and Rattigan, JJ.) 

MeghaRam v. Makhan Lai.—67 P.R. 1912; 126 P.L.R. 1912; 

255 P.W.R. Iyl2; 13 I.C. 66?! 

8. 92 and 94—Subsequent conduct of parties admissible.. 

Ilr-ldi that evidence of conduct of parties to a document 
subsequent to its execution is admissible to show wi'.ut the real 
meaning of the contract embodied in tbe dooument was or it may 
operate as an estoppel when it arnounts to part performance of a 
contract. I. L. R. 4 Bom. 594; 72 P. R. 19l!l;s. C 114 P.L.R. 
1901; 22 All. )49; (P. C.}, 5 W. R. 68. re.Jerred to. 

llie plaintiti sued on a promissury note for a certain afnuunt 
with interest at the rate of two and a half per cent, per mensem. 
The defendant pleaded that it was not intended that interest should 
be charged on the sum stated in the pro-note hut tliat the •jum 
included advance interest and was all that had to be piid 

Held, that evidence of tbe kiud mentioned was admissible to 
prove defendant’s version of the transaction. (2) That the plaintitf 
bad by his acts and omissions estopped himself from sliowing 
that the defendant’s version was not true one. (Johnstone and 
(’hevis, JJ.) 

Bulaki Mai v. Mr. C.J. Floyed.—27 P.R. 1911; 
lyi P.L.U- 1911; 118 P.W.R. 1911; lU I.t;. 1004. 

——iSs. 93 and 94 — Document—Construction of — Ambiquiiy—Oral 
evidence as to contents of document 

The plainiiffs owning two wells—Naiwala and Sliahwala in 
a single khata No. 3, coiiMSting of 814 kanaU 14 mirla^ sold 
land out of the AAuta which th«y described as half of well Niawalu, 
area 407 kanats 7 marlas, i. e., half of the whole No. 3, 

jama Ks. l2-'^-0 (i .« , the jami of half well Naiwala alone) and 
putting the price at Us. 2,500, they s.,ld, in addition to the land 
the rights appurtenant to well Niawala, well Shabwala was not 
mentioned. They claimed possession of land of well Shahwala, 
ou the allegation that the defendants had sued for pre-emption 
and got a decree for full half of the */u(a, i. e., half of both wells 
and of the land attached to both and executed tbe decree and obtained 
mutation whitbout their being impleaded a party to tbe suit while 
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tliey had not sold any land of well Shahwala. Th“ olaim was 
dismissed on the ground that it nmountod lo a claim for rp«(ifi«n»tio>i 
of a dood which oonld not lie allowed under Seciion XI of the 
Specific Keliof Act, there being no mutual mistake about Ihe 
terms of Ihe <leed and that the amount of the prico was unimporiant. 
Market price of the half khata was apprised by a local commis>ioner 
appointed by ('ourtRs. 401)0. 

Halit that the olaim was not one for rectifioatiou of the 
deed and that the plaintills were entitletl to a <leoree. (Joiiushme, J .) 

Ghulam Murtasa v. Fateii Shall.—»IX0 P.L R. 1*)10; 

b 1.1 h 654. 


,S. lOl^Cons^daraiion’—Deed formally T(>g\$teTed, 

Whoro a document is fiirniallv registered and ihe receipt 
of coin-ideralion is reoortled iherein, the bardoti of proving ili' non¬ 
payment of consideration is on llie person asserting the non-:'tiyni()nt. 
But in the case of an account ho di, th« onus Meson Ihe person 

u‘- 8 ertiQ 2 nuvmeut. (Broadway and Alelul Qidir, J.T.) 

lloiiu t^ingli t. Tuni Mai.—60 I.C. 7d0. 

. lol^MinorUy -Pro-noteSnit oe. 

Wherein a claim on pro-note» the defendant sets up tho 
plea of minority, the onus is on him to prove the same. 

^Le Russigiiol, J.) H.ilim.-60 I C. 267. 

.Sa 101 102 anj W3^Th\iml~7nark 

IJtiid that it was the duty of iho defendants who had 
admitted their liabilily for the payment of u certain sum of money 
by altiVing their thumb-marks to an entry to that effect Im prove 
th« oiroumsranoHS which would abtolve them from the Uabthty. 

(Shadi , ) —3 Lah. L.J. 417; 64 I.(;. 9 1. 

Ht. 102 to I 05 --Mortyaoe—Aiv^isnon before tub-Rttyutrar as to 

^ The HdrnUsiou hy u niorfgHgor, before UiR Suh4l'^i-trar, 
that {all ooasi.l«rati„i. Ii.i I l.'.-n reaaiveJ ti.rmv tl,.< h.ir lm, .,a tl.e 
im.rtg.gar to prove that it diJ not pass lo £ull. (Broadway and 

VVilbor£orce, JJ .; ^ RaUa.-2 L d.. 249. 

-S JOS^Presumidfin—Pretum/ition that a person not heard oj for 

,ei,an<teari‘ttdead—But not of precise period o/death 

HM that alth lugli uiiiler section of Act I 
.,.,u ,"t b'...rd ol l..r 7 j.... U “ >■” ’ 

rrr: 

r;.s:“*vrLV\:,“rt ‘»v'r k c.::'Sf 
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evidence act, (I OF 1872), Ss. 108 and 112. 

- S- JOS-^f^resumption of continuance of bfp. 

The presumption is in favour of the continuance of life and 
tho onn-« of proving th« death of a person lios on tho party who 
asserts it (Scott Smith and Leslie Jones, JJ ) 

Tani V Kitobirana —1 Lah. 554 ; 

2 Lah. LJ. 46\ ; 56 I.C. 742. 

—iS. 112 — Evidence—Legitimacy — ('hihl ho rn after marriage. 

Wliere it was contendod that a boy born abont 7J months 
after the marriage of his mother must be considered as illegitimate. 

Ileldy that the contention was not valid. 

That the time which elap')ed between marriage and birlh is 
altogfttlier immaterial for determining legitimacy. A cliild burn during 
wedlock is presumed to l>e the legitimate issue, no matter how soon 
the birth be after marriage. (Kensington and Lai Cbund, JJ.) 

Umra v. Mubammad Hayat.—79 P R 1907 ; 

194 P.LR. V.m. 

“*■— S. lI2—~LegUimactf^ presumption of—Child horn during litigation for 
custody of wife—^o proif of absolute non-acce.'S. 

A was the married wife of S. In April 1897, S. brought 
a criminal complaint under .sectim) 498, Penal Cede, against one J. 
The complaint was dismissed under section 208, Criminal procedure 
Code, on 17th April I8y7. On 15th July 1897, S. brought a suit 
against J. and obtained an e\-parte decree on I5th January I89{<, for 
custody of his wife A. On 24th May 1898, A. gave birth to a child 
at her pareufs* village and subsequently returned to 1>. and she and 
the child lived witii S. till his deaili. 

fields that illegitimacy could not be positively inferred mereiv 
fr.m the litigation above noticed. 

In order to establish (he illegitimacy of a person horn during 
tfie continuance of a valid marriage between bis inothnr and any luau, 
at is necessary to show conclusively that the pirties to the marriage 
had no access to each other at any time when he could have been 
1 egotten. (Raltigun aud Beadoo, J J.) 

Dalipa V. Rila.—49 P-L.R. 1914 ; 

187 P.W.U. |yl4 ; 22 i.C. 409. 

— 112—Legitimacy—Birth after seven months of marriage — Pre¬ 

sumption—Mutation of names — Ejfect—Punjab Land Bevrnne Act^ 

id. 44. 

A child born about seven months after the marriage of hi» 
father and mother is presumed to be the legiiimnle child of his 
parents unless it i.s shown th;it they had no opportunity of access to 
each other at a time when he could have b< en begotten of them. 
Where a mutation or name.s has T>e»'n etfeoted in favour of a person as 
the legitimate son of the previ )U3 lamliardur the burden of pr«>vtng 
the illegitimacy of the former will lie on the person affirming it. 
(Rattigan and Scott Smith, JJ.) 

Mabbub Ali v. Taj Kliau.—255 P.W.R 1915 ; 

2G I.C. 909. 
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EVIDENCE act. (I OF IXV>), Ss. 112 anj i U. 

i < t ... a (« 

/hi,I, that M.h prasumptio,,. that cbil.lra,, bon. of a marriod 

woman diirii.u t|,„ (,«. Iiusb-.iid aro thfl b.sitimale oftspring 

.if Hat wo.iian and bar luisba.id, is rebuttabla and that it was rabutled 
hy tbe phiinhtTs in this ojise. 

IllHgitimalo ohildron ara entitled to bo maintained till they 

ea.,ne of age from (be estate of tl.oir natural father. (Uobortson and 
Kuttigiiu. JJ.) 


Biihadnr Singh r. Viru_2S P.Il 19U6. 

•8. 212 — Legitimacy—PTesmmptmn Proof. 

TliH pp.'sumption of li-gitiin,icy nndpr S, t)2 of a por^on horn 
in wedlock is conclusively, unless dispinoed hv cogent evi»lonoe of 

non-access. 29^.11) (Nil); I.M.W:N. 312, T.Jt^rrvd to. 

(Saudi Lul and Broadwuy^ dj ) 

Bhagwant. Singh v. INarinjan Singh—56 P.VV.U. r.MV ; 

39 I C. 29. 

-6'. J22—PrPitnmption under, if over rideit, Mahomedan Ltw. 

Qtitiprp. : Whether the presumption as to legitimacy laid down 
hv S- I 12 of the Evidence Act overrides the peculiar provisions ttf the 
Sluljomedun Law. (Rattigan and Scott Smith, dj.) 

&Jahbub Ali v, Taj Khan—255 P \V.U. 1915 ; 

26 I. 969. 


•S.«. 214 and 133-^ AocompUce — Corrohoration-^^Murder—Dtscrepmetes 
between the. fiatfinf-ntu of witnenfe^ b-'/ore the Police Court. 

ilAil. that it is an estahli.shed principle of Law and practice 
tliat no licence.I can lie convicted on the hare testimony of an accom¬ 
plice unless it has lieeii corroborated by indepeinient reliable evidence 
in material particulars directly connecting the accused with Oummis- 
siou of the crime. So Where material discrepancies occur between 
the statements of the corroborating witnesses before the Police and 
their depo>ilions in the Oourt, either of inquiry or trial, there is no 
corroboratii>n and oonsoquently the prosecution must fail. (Shah Din 
and Chevi.s. dd«< 

Amur Das r. Emperor.—36 P.W.U. 1910 Cr.; 

b I tJ. 193. 

8* 114 — Ar.r.ompliCfi-^Corrcboroiion of testfninny—Plood nta^ks. 

Held, that the ilLcovery of blood in the o iivicfc’s house and 
on his finger nails, and this su>piuiuus condact oi» ilie day of inarder 
afford an ample corroboration of the approver’s te'itimony so as to 
sustain a cimviclioj*- (Shadi Lai, (L J. and Moti Sagnr, J.) 

Ghulatn Hussain r. Emperor.—4 Lali L.J. 405. 


■i3. 114^Aooomplice^Te^limony of — Weight due to—~Pfesnmptiou, 

lleldy that an approver’s evidence is in itself taintKit evidence 
though in some case.s it may he worthy of heli f for variofH r^-asons. 
but the uncorroborated statement of an ajiprov- r taken at the end of 
trial is and must he of no value whatever. (Shadi Lai, U. J. and 
Wilberforce, J.) 

Sunder Shigb v. Emperor.—4 Lab. L J. 284. 
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EVIDENCE ACT, (I OF 1872), S. 114. 

— i>. 214^.4ppr.iver's evulenr6'^Corroboratiun» 

To 6n|ipi>rt u conviotion on the statement of an approver 
especially of one whose initial statement was very long delayed, the 
statement requires material corroboration coniiecting each individual 
accQsed with the crime committed. (Harrison, J.) 

Sardara ». Emperor.—63 l.C. 612. 

— S. 114^Contents of tcillf knoiele o/—mPreinmpiion from exeeution. 

Execution of u will raises a presumption of kouvrledge of its 
ouuteots (Kattigan, J.) 

ludar Narain ». Oukar lial.—20 P.R. 19]2 ; 233 P.VV.R. I 911; 

lU I3u. 

——»»S. 7/4—CWminai Trial —^^icondinp of aecuxed —ATo presumj tion of 
guth. 

that the mere fact that the accused has made a OHrtaiii 
incriminating statement before several witnesses for tlie Prosecution 
and has produced in their presence one of the stolen articles from u 
Held does not establish that he is one of the ducoiis when other evi¬ 
dence against him is doubtful. (Kattigan and Beadon, jJ.; 

Fatteh V. Emperor_314 P.L.U. j9I3 ; 

31 P.W.H. 1913 Cr. ; 21 l.C. 473. 

■ II4t Uhiftration (h)'^Aeco?nplic€—Evidenc6-^CoTroi>oraiion^'S&v6ral 

itateintints implicatintj same persons. 

Heldy that in case wliore a large nnmber of persons havo 
been arrested by the Police and confessions are obtained one after 
the other, it is likely enough tliat those confessions should agree 
with each ether, and each man would l)e likely to name as far us 
possible those persons who have already been named in the previous 
uunfessiuna. The fact of any particular person having been nunied 
in the confession of mure than one of the o<i-accused cannot, 
therefore, be regarded as siiffijiently reliable corroboration of th»* 
stuteinent of tbe approver. It: .<>uob a case, each person acuused 
is entitled to claim that as agaiitst him the statement of the approver 
should be corroborated by some rHliable evidence. (Chevis, d.) 

Lula t). Emperor.—34 P.L.H. iy22; 66 l.C. 622. 

— — jSj. 7/4, IVutiraiion (fc) ami ISS-^AccompUce—Evidence of~~-Corrobo~ 

ralion^Necesstttf Jor. 

fJeUt that section 133 of the Evidence Act contains the role 
of luw regarding tlie testimony of accomplices, and section 114, 
illustratiun (6) is merely u guide to assist the Court, though in u vast 
majority of oases prudence requires that there shall be corroboration. 
fSo hard and fast rule can, however, be laid down to regulate the 
extent and nature of such corroboration, this being dependent 
entirely, on tbe circumstances of eucli ease. 2 P. R 1917; l7 P. R. 
1915 Or., approved. 14 P. R. 1894 Cr.; 35 M. 247j referred to, 
(Scott Smith and Broadway, JJ ) 

Narain Das v. Emperor.—3 Lab. 144; 4 Lab.L.J, 9l> 

1922 Lab. 1; 68 LC. Il3. 
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evidence y;T. (I OF 1872), S. U4(i). 

I;: r ;"S;“ Hrr"“ ?'•'•""» 

for its pHymoiit -ri r r'f H ""Koti.-itiou 

could Iiof Vn ro« I I followed. Id tliH Idtter case tl|ny 

und tHe. evide,i 

S 1/4 /n''‘^f ''T —15 F.W.U. I!U9 Hr. ; oO I.U. 18 

c'orr„tra/io;. ‘ „/_ ir<d^A« *o- 


in itself tainted evidenoe tliougii 
of belief for various reasons, but 
ail approver taken at the end of 


An approver’s evidence is 
in some cases it may be worib^- 
ihe uncorroborated statement of 

the trial is of no value whatever. 

nf iSioTtTou'i.wl"‘‘“®'''’' Police under tl,routs 

o Ci evi lT. the crime caiiuot fail to detract from the value 

t'rom dinn, 1 "" ^•’“''011 for rofrainii.o 

from deposing against the oulprus. (Shadi Lai and Wiiherforce, J Jo 

bundur Singh v. Emperor.—lu.*) P.L.H. lJi20; 
S. Ii4, Illuslradon (b)—Ai>j<rover’i evidence-Corroboration inmitenl'l 

jxiTticulars necefSari^. 

JMd, that evidence of an approver should not be believed 
without Its material corroboration ; and in order to see whether 
there is such a oorroboration it is the duty of the Oourts to 

scrutinize and marsha l out very carefully the p'roof relating thereto ; 

and that where this duty has not been properly performed by the 
Lower (.ourts the High Court can interfere on the Kevisimi side 
and should set aside even the concurrent finding of the two Courts 
below it such a proof is found defective. (Williams, J.) 

,74 m P W.U. 19U Or.; » LU. 232. 

b. 114, lllustratwn {b)—Accomjlice’^Corruboration-^Futhtir an i 

It is an established principal of law that it is not safe to 
convict an accused person on the uncorroborated testimony of an 
acoompboe. Ihe corroboration should ha by reliable witnesses. 

Ihe mere fact of the witness being father or brother of the accused 
Id not sutnoieut. (Reid, O.J. and Ryves, J ) 

Hira n. Emperor —la E.L.R. 19U; 1 P.W.R. 1911 Cr. ; 

9 I C 39 

S 114 lUuUration (b)-Approver, evidenoe of, to be corroborated', 
materiallff — Whai \$ corroboration. 

Held, that there should be direct and material corroboration 

of an approvers statement. So where the charge is that be and 

his oouipauiuns made preparation to commit dacoity and actually 

assetubled together at various places for that purpose, the evidence 

that they preached sedition and excited the populace to mutiny 

does in no way corroborate bis statement, though their doing so 
was illegal. * 
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EVIDENCE ACT, (I OF 1872), S. 114 {b; and (4 

Held, also, that the evidence tending to show that the 
co-aocnsed or some of them were seen in the company of the 
approver at or in the vicinity of the places at which, he says, 
dacoities were to be committed, is not suthcient corroboration in 
j-Hpport of his statement. Oiattigan, J.) 

Waryam Singh v. The Crown.—2 P.W.R. Iyl6 Or. ; 

32 l.C. 843. 

“ S. 114, lllutira*ion (t) and S, evidence CorTt,hora~ 

twn in viafeiral I’artiv.nlarM. 

Held, that courts .«>hoiild not ordinarily depart from the 
well recognized practice of accepfing tlie evidence of an approver 
as against an accased per.'On only wlien it is corro«)orated in material 
particulars by other independent evidence. It is the more necessary 
to follow this rule where the accased belong to a low class and it 
is a matter of no difficulty for the approver to include the name 
of any person of that class among the offenders even though he 
had no conuectinn with the offence and it might he difficult for 
him to establish his inmmence. 

Ueldy also, that in exceptional cases tlie Courts might, for 
reasons slated, act upon the evidence of an approver as a whole, 
though uncorroborated in particular details by independent evidence 
but this is not such a case, ll P. \V. R. I9l5 Vr ; 17 P. R. 191.^ 
Cr. ; 28 Ind. Cas. 738; l6 ( r. L. J. 3.'>4, referred to, (Rattigan and 
Chevis, JJ.) 

(xhulam Rasul Emperor .—'M P.W.R. 1916 Cr. ; 

34 l.C. 332. 

— 5. 114, llluilrat'.on (6)— Retracted confenion—Statiment of apj>rover 
— Evidentiary vaUie of. 

The retracted confession of an accused person may he 
sufficient corroboration of the approver’s story as against himself 
hut not against a co-accused. (Rattigan, C J, and Martiueau, d.) 

PuDar. Emperor.—12 P.W.R. |yl»Cr. ; 49 1-0.604. 

114, lUintraiion {^e'^—Identificaiion parade—Rresnniptxon of regu¬ 
larity of. 

Held, that no dtmbt it has to he presumed under section 114 
of the Evidence Act that every* official act is properly performed, 
but this presumption is hardly sufficient to satisfy a Court that 
such precautions l;ave been laken as to render an ideutification 
truly valuable, for instance, it depends very largely on whether 
30 men or 3 are added to the accused aud whetlier care is taken 
to see that all are siiniluriiy dressed aud that there is no possibility 
of witnesses being able to select the accused by any possilde means 
of identification. ( Harrison, d.) 

Kallu V. Emperor.—4 Lah.L J. 448; 1922 Lah. 31; 

67 l.C. 721. 

' ' S. 114, Illustration (e)— Judgment silent on point raised in the memo, of 
appeal—Rresuraption. 

Where an appellate judgment is silent on a point which is 
specially meutioned m the grounds of appeal, the interference cun 
be drawn that it was given up. To hold otherwise would be to 






CIVIL, cnUMINAL & UEVEN U K. 


1H27 


EVIDENCE ACT, (I OF lt^72), S 3 . 114 (y) unii 115. 

ooutruvene section i I 4 and to presume ttmt the court failed to do 
its duty. (Abdul Raoof, J.) 

Abdul Karim v. Thiikar Ham Jaggn Ram.—08 1 0. 740. 

■ ■ S. Jlluitration ( 0 )—.i4ccount.< — jyon-‘pro(iuction of. 

Non-productiou of account books by a party, found to liave 
been in possession thereof, raises a strong presumption that had 
they been produced the evidence to be gathered therefrom would 
have been unfavourable to him. (Shalt Din and Scott Smith, JJ.) 

Sham Das v. Fohlo Ram.—Ifi r.L.R. 1912 Sup ; 

18 I'.VV.R. 1918; 18 LG. G04. 

—— jS. llo^Acquiescence^Pariy brought on record not objected to. 

Where on the plaintitFs death certain persons are brought 
on record as his legal representatives and the defendant raises no 
objection thereto, he cannot afterwards contend that they are 
not his legal representatives. (Martineau, J.) 

Tej Bhan r*. Wall Dud —3 Lah.L.d. 181; 6U I.O. 7 1 C. 

•-775— Admiision^Admission opposite /arty. 

If a party is fully aware of bis pu.sition, an udmi'«Hion of 
the opposite party which does not in any way influence the beliefs 
or actions of the former does nut operate as estoppel against the 
party making the admission. (Leslie Jones and Broadway, JJ.) 

lilehra v. Devi Ditta Mai.—2 Lah. 88; 3 Lah.L.J. 223; 

62 6(15. 

— 5. 775— Ap 2 >licahHit^^Minor—Estoppel as to plea 0 / minorify. 

“Person” in section 115 of the Act does rot exclude an 
infant. Where there have been no misrepresentation by a minor 
ns to his age or where the misrepresentation have not, in fact misled 
the opposite party there can be no estoppel and infancy can be 
pleaded but where the opposite party has been misled by sucU 
misrepresentation the plea of minority cannot be beard. 25 C. 371, 
/ollowed. (Chevis, A. C. J. and Lo Rossignol, J.) 

Wasiuda Ram p. Situ Ram.—1 Lah. 389; 51 P.W.H. 1920; 

59 LO. 39S. 

— 18 . 775 — Fstoppel. 

In a suit for pre-emption in respect of a sale effected in 
June 1897 it was contended on behalf of the pre-emptor that the 
vendee held no lands which gave him the right of suit having 
previously parted with all his land and that bo was estopped under 
Section 115 of the Evideuce Act from showing that he held any 
such lands by an allegation made by liim in a written statement 
tiled on the 7th January 1897 in a suit for pre-emption instituted 
by another person against him as vendee of certain land. 

Htldy that Section 115 of the Evidence Act was not 
applicable until it was established that the vendee intentionally 
caused or permitted the pre-emptor to believe that he had no lands 
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EVIDENOE act, (I OF 1872), S. 115. 

on tliH date ho filed the written statement and that in consequence 
of that belief the pre-eniptor forebore to sue for pre-emption in 
respect of the land. (Reid, J.) 

Muhainmadi u. Gokal Chaiid—26 P.Ij.H. 1903. 

]lo — EUoppt.l — Acqnie^efimc.e — Sale, htf one of th^’ee bTolhert—^ 
Others ftandintj hjf — Pender* raisirif} buildings. 

Where a property belonging to three brothers, is sold by one 
to a stranger who erects costly buildings upon it to the knowledgo 
of all tlie three and the other two stand by it for a long time, they 
are estopped, from contending that one of them had no right to 
sell without their consent. (Broadway and Harrison, JJ.) 

Dbanpat llai v. Guranditta.—2 Lab. 258. 

— —*Si. 775 and 2Estoppel—Landlord and ienant~^Tenant estoped 
Jrom deniftng title of landlord. 

Section lit) of the ICvidence Act estops tenant from denying 
the title of his landlord in a a suit for rent by the former, landlord 
in whose favour tbe tenant has executed a lease. (Uattigan, J.) 

Bogart;, Karam Singh.— 14i P.K. 1906; 96 P-L.R. 1907; 

13 P.W.U. 1907. 

'^^S. 7/J —false repr. senlation hy^Trath k ioicn to both parties, 

— Efftet. 

A false representation made to a person who knows it to 
he false is not such a fraud as to take away the privilege of infancy. 
There can he no esioppel where the truth of the matter is known 
to l)oth ihe parties. (Abdul Uaoof, J.) 

Harnam Singli «. Maraina.—66 P.W.U. 1921- 

■ '• > 8. J16—‘Minor—Representation aj« to age. 

If a minor obtains n loan on the representation that he is of 
age, he cannot plead his infancy as defence to a suit uu the loan. 
(Le Bossignol, J.) 

Harji Mai v. Abdui Halim.—60 LC. 267. 

— S- 226 —iVatare of Estoppel'^ Change of position to he peroved. 

A statement relied upon as constituting estoppel, must be 
proved to cause cliange in position of the parly setting up the 
estoppel; a stuttincnt which does not amount to an estoppel, may 
he admissible in evidence. (Leslie Jones and Moti Sagar, JJ.) 

Abdulla V Fateh Mahomed.—62 I.O. 809. 

— 216-‘^Eone if truth known—Dealing with aa agent after pr'meipaVs 
death. 

Where a p'-rson enters into a contract wilh an agent after 
the principars d^atli, with ihe knowledge of Ihe fads, cannot 
challenge it subsequently on tbe ground of want of authority. 
(Broadway and Abdul llaoof, JJ,; 

Miuaji Al.mrd & Co. r Adminstrator General, Bengal — 

GO I.U 739. 
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— 5. 115- R*'}netmtatwn. 

\\ li«re a mortgagee informs an intending vendee of the 
exact umonnt due on Ids mortgage on eiiquiry by the latter who 
acting on that iiifurmation retains the amount out of the purchase- 
money for paying oft' the mortgage the mortgagee is estoppc d from 

claiming any larger amount from the veudee. (Scott Smith and 
Leslie dones, dj.) 

Secretary, Chi^-f Khalsa D^-wan v. Punjab National Eatik.— 

141 P.WMl. 1919; 3 i-ah.L.d. 274; 55 I.O. 492. 

S, 115 —“ Thing'^ — RsiOftpfl — Eifen'ials. 

A mere view or opinion on the legal effect of an a loption 
i« not a thing within the meaning of seciion ll5 of the Evidence 
Act. In order to give ri>e to an eshippol it is necessary that the 
representation sh nild he the actual cause <»f a new belief in the 
mind of the other party and of l»is act'on Ldlowing on that belief. 
J^stop|)Hl does not arise where both parlies have equal imans of 
knowledge hotli cf the facts and of the law. (dohnstone, and 
Uattigan. dd.) 

iekChand r. Gopal Devi.—46 P.R 1912; 127 PL.R 1912; 

Utl P.W.K. 1912; lo I.C. 482. 

■ ' “5. lie—Landlord in posspstion—Leasp Uryn pxpired—Rights o/ lessee* 

A lessee whose l-ase has expire.! cannot evict the landlord 
legally in pusses^ion of the prr»perty aitlmugh the landlord was let 
into p(»ssession by the q tondam tenant. A tenant cannot deny even 
a defective title of the lessor without openly surrendering the land 
to him. (Lo Uossignul and Vv ilb^rforc**, dd.) 

Muliuinad l^l.imtaz Hussain «. Naurang Ahmed.—60 I.C. 502. 

— 8. 116—Landlord and Tenant'-^Denial of title—Duti^ to surrender 

pvsse.'*ston, 

A tenant in possession cannot, even after the expiration of 
his lease d^ny his landlord’s title witliout notuaily and openly 
surrendering possession to him. Once the relationship of landlord 
niid tenant is e.stubli^heH the tenant must surrender possession 
before he oan set up a claim to be the real owner. 123 P. U. I 9 l 9 , 
followed. (Broiidway, d.) 

Allah Bakbsh w. Lai Khan.—67 I.O. 269. 

^^^S-116—Landlord and 7enant—Tenant in possession after extinction 
of tenancy ij can deny Ian tlord^s title—Tenant not put into possession. 

A tenant in po...session cannot, even after the expiration of 
the tenancy dei y his landlord’s title without acliially and openly 
surrendering po.sso^sion to him. 35 T- 0. 7 ; 24 C L. d. 103; 2.J 
C. W. N. i3:0; 33 I. O. 97; 37 All. 557, followed. 

A tenant who has executed a lease but has not been let into 
possession by tlie lessor, is estopped from denying his lessor’s title 
in the absence of nroof that he executed the lease in ignorance of 
the defect in his lessor’s title or that his execution of the lease wa.s 
procured by fraud, misrepresentation or co-ercion. 7 (L W. N. 5U6, 
Jollowed. (Marlineau, J.) 

Makham Singh r. Baisaklu Ramsbah.—128 P.R. 1919; 150 I (). 591. 
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EVIDENCE ACT, (I OF l«72), Ss. 120 aod 122. 

ISt. 220 and 132—for dissoluticn of marriage on the ground of 
adnUer^^^Bigliis of parius rti to dtrcovery of documents—Parties not 
eompellable witnesses. 

In a soil for dissotutiou of marriage nnJer the Divorce Act 
on the groondof adultery by the wife, the respondent and co-respon¬ 
dent are competent witnesses, but cannot be compelled to give 
evidence unless they offer themselves as witnesses. 

A list of documents proving adultery should be filed with 
the plaint, and when it is not done the petitioner may be ordered 
to file an affidavit disclosing all letters in his possession or power 
relating to the adultery charged on which he relies. (Rei J, J ) 

C. p. t\and B.— 11 P.R. 1902. 

■ 8. 122 — Communieatxon between husband and ioife-^Consent. 

Held,, that :— 

1. Under section 122 of the Evidence Act, no cammnnication 
between husband and wif« can be di closed by the one against 
the other witliont consent of the party concerned. The consent 
cannot be implied. It is incu-nbent upon the Court to ask the 
party against whom tlie evidence is to be given whether he or she 
would consent to the evidence being given, and n d to admit it 
unless such consent is given, 1«» B. H. C. 497, referred to, 

2. Where it is sought to prove an offence on circumstantial 
evidence only, there must be a chain of evidence, or series of 
established facts so far complete us to leave no reasonublo ground 
for a ooiiclubion therofrom toii>i3teiit with the innocence of the accused. 
(Scott Smith and Agiiew, JJ.) 

Bislieu Dus v. Emperor.—27 P.R. 1913 Cr.; 244 P.L.H. 1913; 

44 P.W R. 1913 Cr. ; 19 l.C. 1004- 

~S. 122 —Crime pmanittei ag linst the other—Wife charged with 

marrfer of ttep~son—Confession to husband'-^Admisubiiity-^Confesswn 
while m police custody. 

In this case F, wife of A, was convicted of murdering her 
step-son on the strength of a confession by her to her husband and 
the pointing out by her to him alone of the body of the step-son 
floating ill a pond. Heldy that such evidence is not aJniissible, as 
the crime was not committeil by the wife against the husband within 
the meaning of section 122, Evidence Act. 24 P. W. R. 1913 

(’r?, referred to. 

An offence ‘against’ a perso i is an offence calculated to injure 
his person or property or reputation, as in cases of defamation, and 
does nut include an offeiiCB against a son, though such offence may 
cause to the father griif in mind. 

A confession by a woman in police custody, to which she 
bad been relegated by her own husband and to which she was 
remanded after the confession was made, is of little value, when the 
confession is retracted only five days later before the same Magistral. 
18 A. 78, referred to. (Johnstone and Beadon, JJ.) 

Mst. Fatima v. Crown.—lU P.R. I9l4 Cr.; 261 P.Ii.R. 19)4; 

25 l.C. 525. 
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EVIDENCE ACT, (I OF 1872), S?. 122 and 133. 
jS- r22^^Slatement by accused's Uuthand to wt/e. 

Held, that, statements alleged hy the wife of an aceuseii 
person to have been made to h'^r in respect of the oltenoe with 
which ho is charged, without the accused or his represeutatiye-in- 
interest consenting to these statements being disclosed, are inaaiussi > e 
under section 122 of the Indian Evidence Act. (Reid, C-J- and 

Milkbi V. Emperor.—2l8 P.L H. 24 P.W R. 

|y 7Vi)e 

S. 133-~-Acoomplice^Statem8nt of-^Corroboration, necetsity for— 

What is corroboration. , ii a ; 

IJelity that the approver may be telling the truth and it is 

oviite probable that he bimselC had a band in the murder, but Ins 

statement as to who bis aooomplices were must be oorro urated >y 

reliable evidence before it can form the basis of a conviction. 

//eld, also, that the corroboration offered m this case is the 

statement of two men who apparently knew sometbing about t ie 

matter from the very beginning hut refused to make any stalemen 

until ihe third day of the police investigation ‘V" \ . 

due to their reluctanoo to implicate the accused after 
promised not to give information, but it is ^ 

ibtained after such along delay must bo ^ P J 

and these witnesses may" possibly be screening themsolv 

txpeusfls of innoceut men. «« onmifv 

^ HeUy further, ihut even if these witnesses bear no enmi > 
to the appellants and are related to them the long delay m m.ilvir „ 
statement? m ikes their evidence liable to grave suspioiou. 

(Gbevis, C d. and jO ,3 l,,, j..), 2 hG; 67 I.G. 928 ( 2 ), 

8s 133 and 114, lUnstraUon (/,,_^;,/,rover-/*.den,,,-(;orro 6 or«(ion 
Held that an approver’s evideiioe cannot be accepted ui (. 
is corroborated in material particulars by other and independent 

■'“T, ’o’!,’ ,9,2.p w «,a; 

S 133 - Corroboration, what is -Eoidenoe as againita third 

(loDfessi.m of one accused cannot be said to be oorrobur.itaJ 
by tbo cniifes.sion of another as against a third accused who lias not 
confessed at all. But betweeu ^tlio first two, the oou essi m of one 
iiviv bo said to b" corroborated by the omifossiou of tbe second and 
vw] versa. ;i 8 Bom. 156, distinguished. (biOott bmiib and 

Lindsay JJ.) ^ Emperor.-60 1.0. 7d6. 

o 1 'i7^Eoi3ence of approver^Lorroboration of. 

It is ?l/ under very exceptional circumstances tba a 
coDviction bnsed only on the uncorroborated evidence of au aocoinplic 

could be sustained. ^ ^ i „ nr,int 

The corroboration of an accomplice must he on a p 

material to the issue, it most be on some material 
circnmstance connecting and indentifying tlie accused wi 
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EVIDENCE ACT, (I OF 1872), S. 155. 

W'hen the oSeDce under Section 457 of the Indian Penal 
Code, with which the accased were charged, was committed about 
miduiglit, and the corroborative evidence was to the effect that the 
accused and the accomplice were seen together during the day 
preceding the crime and together near the spot about sunset, heldy 
that the co’^roborativo evidence dil not directly connect the accused 
with the otfence and was no corroboration of any part of the story 

regarding the actual crime. The accused were accordingly acouitted. 
(Robertsou, J.j 

Wazir Khan v. The Crown.—5 P R. 1902 Or. ; 

57 P.L.R. iy02. 

—jS. 155~^Previout statement —Not aimisfiblft unlea put to wilneis. 

Under section 155 of the Evid»*nce Act, I of 1872, a witness 
cannot be contradicted by his prwvious statHinent if his utteiuion has 
not been drawn to it as required by section 145 of the said Act. 
(Johusione and Shah Din, JJ.; 


Mst. Amir Bogam «. Mst, Begain.—127 I'.Ii.R. 1914; 

9 P.W.U. 1914; 22 l.C. «dl. 

exchange. 

Immoveable properttf omr Rt. 100 in value—Sorkiesg pro-prietor^ 
Unreyisisred de^d — D'Ceeon adtmuion oj vouiow — lieoeTHo'ie^'g 
Ttght to challenge -^Cuttotn. 

A sonless landowner executed a deed of e.xchange of ancestral 

holding of the value of more than Us. 100 hut it was not regi^terod. 

On his death a decree on its strength was passed on admission of his 
widow. 


Jleld^ that the reversioners of her husband could olialleiige 
the decree by filing a declaratory suit. 

Ileld^ also that the exchange was inadmissible in evidence 
for want of registration, and the decree obtained thereun on the 
admission of the widow could not atfeit the rights of the reversioners, 
whether the exchange was for necossily or not. (Johnstone, J ) 

Dalip Singh v. Munslii—17G P.L.R- 1914; 74 fWV.R. I'JU; 

24 l.C. 894. 

Property belonging to a comm»ni/y /or property ex-hinged m the name 
of gome f>eo2>te~^pTegHmptton oJ Otonerthip of newty ured properly 

ooint property^yatnre o/evidence to shote posgeggwn by intnidual 
ynembers. 

7akiii~i-Khisht Paroshan outside the Shabalini Gate, Lahore, 
is the joint property of the hrotherbo *d of the ICathouri brick- 
sellers of Lahore and snob members of the hroiberbood us are not 
in its actual possession are entitled to obtain a declaration that it 
i.s their joint property and can Call upo i the other members who 
are in its uctmii posses.sioti to render to them accounts of the income 
derived from the said 7*ukia and the land attached thereto. In such 
a case each individual member is not bound to adduce strict proof 
of his title to such property by the exercise of definite and overt 
acts of ownership io respect of it. All the members should ho 
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EXCHANGE, 

presumed to be in joint possession as co-sharers unless and until 
It 19 proved by clear and unequivocal evidence that their right of 
use has been expressly and continuously denied for 12 years by 
the^ members iu actual possession of such property. The cause of 
action in such a case arises when the plaintiffs’ rights are invaded 
by some overt act. (Johnstone and Shah Din, JJ.) 

Amir Regain v. M$t. Bflgam—-127 P L 11. 1914; 

9 P.W.H. 1914; 22 I.C. dOl. 

EXCISE ACT, (Xll OF 189G), Ss. 3. 20 and 21. 

— ^or^/^n liquor—linfortation of i<# small quantitif for private consnynp- 
twn iUeoal. 

JJtld^ that section 46 (1) (c) makes the importation of any 
quantity of foreign spirits “illegal, however small.” 

Where accused had gone on some business to a Native State, 
and there purchased one bottle of liquor for private purposes, and 

had drunk a pcrfion, and returned to bis house with the balance, 

heldf that the accused ha i com nitted an olfmce, although the 
quantity did not exceed that which a person is permitted to possess. 
(Robertson, J,) 

Sher Singh v. The Crown.—14 P.R. 1997 Cr. ; 

41 P.W.H. lv.07 Or. 

^—Ss. 3 (1) (^i) and 52~Possession —‘ Spirit. 

It appeared that I seer 11J chittacks of liquor was found in 

the houso of the accused where Ins son and wife also resided. He 

was convicted of the offence under section .‘>1 t*f the Excise Act, but 
the Sessions Judge acquitted him bolding that if the possession of the 
liquor was proved to be joint possession of father and son tlie quantity 
in possession of each was not over 1 seer per head and as the liquor 
had been added to by the boiling over of the lahan employed in the 
distillation, it could not be asserted by the pro-secution that there was 
more than a seer of country spirit iu the whide mixture of spirit and 
laban. 

/A/d, following 13 P.R. 1897 Or. that on the facts disclosed 
the possession must bo deemed to be that of the accused, the owner of 
tlie house and the head of the fanaily, the presence of the son who 
was l7 years of age made no difference. 

tieXdy also, that the whole of the liquor must be deemed to be 
country spirit, that accidental admixture being a negligible element, 
ns the whole was a ‘ liquor containing alcohol obtained by distillation 
within the definition of ‘ spirit ’ in seciion 3 (l)(i} of the Excise 
Act. (Clark, C. J. and Harris, J.) 

Queen Empress v. Muzir Singh.—10 P.R. 1901 Cr, 

__ Ss, 20^ 21y 49^Sale of shares in ike hands of e.Vtsise authorities to 

unlicenteii persons^Sale^ meaning of 

IJM, that for the purposes of the Excise Act XII of 1896 sale 
of intoxicating drug is not complete until delivery thereof to the 
purchaser or some one on bis behalf, consequently a licensed vendor 
who holds a “ sale-iu-bood ” o'laras license does not break, untinr 
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EXCISE ACT, (Xll OF 18%). Ss. 30, 36 and 37. 

section 21 of the Excise Act. the condition of his license and is not 
liable to be prosecnted under its S. 49 by selling the cbaras in bond 
in the bands of the Excise Authorities to an unlicensed person who 
cannot take delivery until he takes out a license. (Reid, 0- J ) 

Diianpat v Ktnperor.—^9 P.L.R. 1911 ; 5 P.W.H. 1911 Or. ; 

4 P.R. 1911 Or. ; 10 I.O. 6e2. 

— Ss. 30, 51, 52 — L\qnoT^rotsess\on of liquor in excess of quantHtf 
specified in license. 

Section 30 of Act XII of 1896, forbids the possession of any 
quantity of liquor larger tlian that speciBed in Section 3 (!)(»*) 
unless the possessor is permitted to naaoufacture or sell the same or 
holds a pass therefore. 

A licensee may possess liquor in excess of the amount specibed 
in Section 3 (1; (n) and up to the amount specified in his license or 
pass. If he is in possession of more tlmn the latter quantity, ho is 
jmnishable under Section 51 of the Act. 

Section .52 provides a penalty for certain offences not punish¬ 
able hy Section 51 or any oflier section of the Act. (Reid, Q. J.) 

Mangal Singh p. The Crown.—21 P.R. l9Ut Cr. ; 

155 P.L.R. 1919 ; 7 l.C. 491. 

— ~8s. 2G. 38, 45 and 47—Absence of complaint—Police report. 

lieldy that a Magistrate is competent to take cognizance of an 
offeuce under section 45, Act Xll of 1896, on the chalan of a 
Deputy Inspector of Police under section 190 {b) f'rimiuul Procedure 
‘■ode under Punjab Government Notification No. 735^. dated 
26th March 1885, which under seotitn 2 (2) of the Act is 
still iu force Deputy Inspectors of Police are Excise officers with 
powers under section 36 «ud 38 of the Excise Act Xlt of 1896. 
9 P.R. 1897, Cr. distinquished. 22 P.U. of IvUO Cr. ; 15 P H. 1887 Cr. 
4 P.R. 1898 Gt„ followed- (Reid and Harri-*, JJ.) 

Tiie Empress of India v, Sundar Singh.—8 P.R. 1901 Cr. ; 

76 P.L.U. 1901. 

■■ Ss. 37 and 4l^Chara*. Possession of, in contravention of 
Jurisdu'.twn of MaqistratK—Report —Complaint, 

The accused was convicted for being in possession in coutraveo- 
tioD of rules of ‘Charas’ under section 48 of Act Xll of 1896. Ho 
was arrested by a Sergeant of Police, who reported the case at the 
Police Station. The case was investigated by a Sergeant of Police 
attached to the Police Statim, who challane.l the accused on the 
third day after his arrest to the District Magistrate, through the 
District Superititenden'; of Poli ce. The District Magistrate made 
the case over fur trial to one of the Magistrate subordinate to him. 
The order sending tlie case for trial only bore the iaitiuls of the 
District jMagistrate without any designation of bis office. 

It was contended for tlie accused that the Magistrate was not 
compete«it to try the case, as there was uo complaint or report of 
the Collector or an Excise officer to give the Magistrate 
jurisdiction. 

Held, that the contention was uot valid. As the District 
Magistrate was the same individual as the Collector, and as the case 
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EXCISE ACT, (XII OF 1896), Ss. 44, 45 and 49. 

would be reported to him in the same way by the Police, whether 
as District Magistrate or Collector, it would be rea«o«nible to hold 
that the order was passed by him in his copacity of Collector, as 
well as in his capacity of District Magistrate, and that the Magistrate 
had jurisdiction to try the accused. 

lield^ further, that the Magistrate had jurisdiction under 
section 41 of Act XII of 1896.—8 P. R. 1901 Or. ; b. c 76 P. L. R. 
1901; 1. L. R. 20 All. 70; 22 P. R. 1900 Or.; s: C 46 P. L. R. 1901, 
referred to, (Clark, C.J.) 

Motan Das v. The Emperor.—9 P.R. 1903 Cr.; 103 P.L.R. 1903- 

— Ss- 44y 49, 62 and 67 — Coni)>laint by Police Officer. 

A Police Officer who has been invested under Section 44 of 
the Excise Act (XII of 1896) with the powers conferred upon Excise 
Officers by Sections 36, 37 and 38 of the Act, is not an Excise Officer 
within the Meaning of Section 57, so as to be cotnpetent to make 
a complaint of, or report on, an offence punishable under Section 
49 or 52 of the Act. 9 P.R. 1897 Cr , /o/^u>ed. 22 P. R. 1900 

Cr.; S. C. 46 P. L R. 1901, referred to (Shah Difi and Williams, JJ.) 

The Crown v. Nirdar Singh.—13 P.R 1910 Or ; 

181 P.L.R. 1910; 27 P.W R. 1910 Cr. ; 6 1.0. 7l7. 


S$, 44 and 67^Exche officer—Pvliee officer—^'o^lJicai^on by Local 
Government under, IS. 44. 

Under the nolifications of the Local Government made under 
S. 44 of the Excise Act, a Sub-Inspector of Police is an Excise 
Officer for all purposes connected with the excise power conferred on 
Excise Officers by Ss. 36, 37 and 38 of the Act. And a Police officer 
invested with powers of an Excise Officer under S. 41) ie to le 
deemed also an Excise Officer for the purposes of S. 57. (ttattigan 

and Chevis, JJ.) _ . 

Crown t. Shihban.—138 P.L.R. 1914 ; 

2 P.R. lyl4Cr. ; 23 1-C. 688. 

8i, 46 and 61—Emptying a vessel containing lahan—Evidence of 
general repute not admissible. 

Held, (1) that the evidence of general repute as habitual seller 
of illicit liquor was inadmissible ; (2) that emptying a vessel contain¬ 
ing lahan was not sufficient for conviolion under Ss. 45, and 51 of the 
Excise Act, where the implements were found in the house of another 
person and everything that happened took place on that premises. 

^ ^ Bliagat Singh v. Crown.—2 P.W.R. 1907 Cr. 

8. 49—Liquor, Sale of-^License. Breach of conditions of— 

Abetment, n u 

Held, that the accused, who had purchased liquor lor a mitisn 

soldier from a licensed vendor in contravention of a condition of the 
vendor’s license was guilty of abetment of the breach of the condi¬ 
tion, though the vendor himself, having no guilty knowledge or inten¬ 
tion, committed no offence. (Kensington and Johnstone, Jd.) 

Emperor p. Makhtar Khan.-55 P.IL Wo 
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EXCISE ACT, (XII OF 1896), Ss. 4 t and 51. 

S. 49—Sale of medicine containinp brandtf. 

. ^ medical practitioner who puts a little braudy into one oE the 
medicines prescribed and sold by him to a patient, does not thereby 

sell braudy and contravene the provisions of the Excise Law. 
(Scott Smith, J.) 

Emperor Bhagwan Das—33 P.R. tPl4 Or.; 

224 P L.R. 1915; 27 1.0.842. 

Articles of distillation found place outside villaf^e accessible 

to all-^Oioner of place ij amity—Criminal Procedure Code-, -Section 439 
"^Concurrent findings practice^ 

The finding of articles suggesting illict distillation in a place 
easily accessible, such as an ordinary cittle-shed, which usually 
remains open and is situate out-side the village, is not sutfioient for 
convicting the owuer of the shed under section .^1 of Act XII of 
189C, particularly where the search was made at the instigation of 
that person’s enemy, and no other incriminating article was found 
in any part of his dwelling house. 

In case of doubt, fven the concurrent finding-i of the Courts 
helow are liable to be set a-^ide on revisi m under sectio.i 439, Criminal 
Procedure Code, 1898. (Kensingt-m, J.) 

Wasakbi v. Emperor.—98 P. 1 ..R. 1914; 43 P.W.R. l 9 l .2 Cr.; 

22 I.C. 752. 


EXOISE ACT, I OF 1914. 

— N. G1 — Excise cafes^Sentence — Considfration. 

In awarding sentences in excise cases Court should have in 
view the consideration which is of very great importance that illicit 
distillation results in not only a loss of excise revenue, hut also in 
drukenness and crime. In view of the demoralising influence of 
a 90J lurii in jail on character of a person who in other respects 
IS law abiding a heavy sentence of fine will be preferable 1 1 a sentence 
of imprisonment in most c ises of a first conviction for infraction of 
an excise law. The i nposition of petty fines will serve uo good 
purpose, but will ratlier arouse the gambling instinct. 

Under tiie pocnliar circumstaiioes of the case where the 
offender who was an old m in about 7 1 ) years of ags k^^pt wat of 
luhan not for his own use, l)at on behalf of another, the Uhief Court 
on revision farther reduced the sentence passed on him on appeal 
under section 6 l(l) (C) of Act 1 of 19]4, of three mouths’simple 
imprisonment and Rs. J0t» fine to the iinprisomneiit already 
udergone tu., 5 weeks’and a fine of Ks. I5th (f-e Rossignol, J.) 


Lehna Singh v. The Crown.—6 1 P-L-R. 1916 ; 

26 r.W.H. 1916 ; 34 I.C. lUu2. 


*S. GJ^Ojfence of manufac.tnnng xllect liqaor^Sentence. 

Held, that section .562 of the Code of Orimintd Procedure, 
1898, was intended for offenders (and in especial youthful offenders) 
without being persons of depraved character, may on occasion succumb 
to sudden temptation ; and was never meant to apply to the effences 
of mannfactnring illicit liquor which stands on quite a different 
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EXCISE ACT, (I OF 19U), S. 61 

footing ns it iiiiplif^s a gonrj Jpal of proparntion and it cannot be snid 
that it is done in consequence of succumbing to sudden temptation, 
moreover it is an offence which probably escapes <letection 9 times ont 
of 10 and it deprives Government of its revenue besides demoralising 
the people. 

Iltld^ also Uiat in such oases deterrant sentences are absolutely 
necessary as is the object of the new Excise Act, its being realised 
that the old was not sufticiently deterrent. (1011031000,0. J.) 

Emperor v Snjan Singh—19 P U 1916 Cr. : 41 P.W.R. 1916 Cr. ; 

144 P.L.R, 1916 ; 35 I.Q. 486. 

EXECUTING COURT. 

“" Dtcree hindv'g on—An power to go hehin,l ifeoree. 

The Court txeculing a decree must take it as it stands. It has 
no power to go behind the decree, in other words, cannot entertain 
any objection as to the legality or correctness of the decree, the 
reason being that a decree, though it may not be according to law, 
is binding and o mclnsive between tlie parties if not appealed from. 
(Broadway, J.) 

Ram Das n. S. P. Nitto.—67 I.C. 753. 

- Jhitg of^Decreo to be. e^recuting at it stanifs. 

It is tlie duty of the executing court to execute the decree as 
it stands aoil it is open to the Court to direct something to be done 
not directed by the decree on the ground that literal compliance with 
the decree was impossible. An executing c >nrt has no right to direct 
a decree holder hnild a bund at any point other than that provided by 
the decree. (Scott Smith, 

All Mohamed v. Jahan Khan.—65 I.C. 26. 

" Dutg of—Decree awarding />eriona/ remedy in case tale proceeds of 
nioripaged properti^ do not tv^ice — Interfiretation oj decree^Joxis~ 
diction. 

In a suit on a mortgage a Court passed an order for a preli¬ 
minary decree and decided inter alia that in case sale of the property 
mortgaged should not suffice to liquidate the decretal debt with costs 
and interest the defendants should be held personally liable for any 
deficiency. The decree drawn up however, contained the words 
“ shall lie at liberty to apply for personal ilecree. Held., that the 
words in the decree must he interpreted in conformity with the 
judgment to mfian “ shall he at liberty to apply for execution of the 
decree against the defendants personally, ” and that the Court on the 
execution side had no power to go into the question whether the 
defendant was personally liable or not but was boaud to execute the 
decree as it .st*‘o<l. fdohnstone, d ) * 

]\Iadho Mai v. Mohammad Zakaria,—75 P W.R. 1916 ; 

32 J.O- 820. 

Dui}f of Court—Decree clear and unamhiguoiu^EiCecuting court bound 
to give ejf’ect. 

/leldy that it ia the duty of an executing court to look in the 
first instance at tlie decree and if the terms of the <lecree are clear 
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EXECUTING COURT. 

and nnnmbtgnons, an executing court is bound to give effect to it 

even thongb It may regard it as erroneoos. (Leslie Jones and 
liroadvray, JJ.) 

Kaka Singh v. Lachman Das.—3 Lah. L.J. 26:j. 

I)“tyo/toe^caledecreeaiit,la>vi, or %o refute txiaulxon-ijlhal 
It not pottible. ^ ' •' 

Ad exfiCQling Court oarmot tamper with decrees which must 

he executed literally; when a decree cannot be executed literally it 
cannot he executed at all. ^ 

Plaintiff obtained a decree that be was entitled to share the 

water flowing through a certain rajabaha equally with the defendant. 
Subsequently the canal authorities made certain alterations, as a 
result of which the volume of woter flowing through the rajabahr was 
moreased and many other persons besides the plaintiff and the 
lietendant became entuled to a share in the water. 

IhUi, that the decree in favour of the plaintiff was no l-mger 
capanle of execution, (' .'hevis, J ) ^ 

Khwaja Mahmud v. Ghuiani liasul.—59 P.W R. iyit<; 4t [.n 

■-Ihitylo exsontsdecreea, ,t .tan.ts-Mcrt^a,,,, ,u,l-Decree, in aoeorj. 

un,.e mth eompronuse but not eon/or,n,t^ u,uh O. 34, li 4 Cml 
/ roi'.eaure Code. 

I -i execution has to execute the decree as it stands 

Tet impeach the validity of (he correct¬ 

ness ot the decree, 

ioHirmA '■* compromiso directed tlio 

judgineut-debtor to pay tl.e debt due lo tbe decree-holder by certain 

providing .also that in case of J./ault the 

1) opert) mortgaged to the decree-holder would he sold Default 

tuving been made the decree-holder applied for sale of the property 

IJeltC that the decree having Iweu passed in accordance with a 

wi P was not a preliminary decreo 

Uh l O. R. 4 Civl I rocedurB Code but was a 6iiul one and 
capable of execution. (Shadi -Lai, J ) ^ 

Kora Pal v. I'oujab Natiunal Bank Ltd —55 I.C 816. 
fZutwn. ^hen inca, able of 

An Executing Court canmit entertain any objection as to the 

iiffi uV; "■« 

(Uroudvvuy a,;d"jUiS°glr“jJ./”'‘'^'’' execution. 

Jiwari Mai e. Nanak Chaud.-^Cd I.C. 975. 


‘Juritdiction—Ohjeotion that dterpfi is n .. j . 

jurud.cuon not ia,ntainahle on. pu„ed wUhout 

on.e,. '■=‘'’“•>‘*"1? » 'lecree is not oempotenito 

n b, ^ “ Jodgment-debtor that the decree was a 

of th^f’fviMV.P^ been passed oontr.ary to the provisions of section 10 
of tl.e Civil I rocedure Code onl.. .Jourt passing the decree had 










CIVIL, CKIMINaL a revenue. 


1339 


executing court. 

isoittSS” S' '• '»■ “ 

Sheoprit Rrti V. Warak Chand.—42 P.L.R. 1918- 
93 P.W.R. 1918; 22 P.U. 1919; 40 I.C. 419.’ 
•- of decree if can he questioned. 

P R^Qnfr'T'r "'® of 0 dooree. 

56PR H Mowed. 

Ob P.U 1918, rfunnyuuAfit/. (Wilberforce, J.) 

Hargopai v. Uam Uiohbal.—GO P.L.U. I9I9 • 54 I 0 ^39 

execution. 

Arrest of judym^dehtor— tVken allowable. 

Ordinarily-, if fur a number of years a decree-holder is active 
m trying to execute Ins decree, and if the failure to recover the 
poretal mon«y is due to the obstruction aud bad faith of the judg¬ 
ment-debtor, there would be good ground for ordering arrest. 

Eut ^vhere there is no bad fuith in the conduct of the judg- 
nent-debtor and there is no reason whatever to suppose lhal he wishes 
to keep the decree-holder out of his money the Court should grant the 
judgment-debtor a reasonable time within which to pay the inouev 
due under the decree and if during this time the judgment-debtor 
Shows negligence and has not pn'ceeded with necessary vi<rour, the 

question whether or not he deserves arrest should be reconsidered, 
(dohnstone, d.) 

Bisben Das v. diwa Ram.—246 P.L R 1911 ; 

153 P.W.R. 1911 ; II I.C. 848.’ 

AtlachmentSapitrdar 0 / attached property—Responsibility for its 

proituc.iiotx—Dismissal 0 /ea:ecution proceedings—E/feot — C.F.C.^ 0 21 
Rule 27. V j/ » • , 

A siipurdarof attached property has no warrant or justifica¬ 
tion in making over the property to ihe judgment-debtor upon an 
i^bicliinent of the property coming to an end by virtue of Order 
AAl. Rule 57 of tl»e Civil Procedure Code. Inasmuch as the pro¬ 
perty IS made over to his care by the Court, he is responsible to the 
( ourt for ils produclioii and if he is unable to produce it when called 
cpoii to do so he is liable to pay its value. (Broadway, J.) 

Darhari Mai v. Kanshi.—GO P.R 1919* 

74 PL.R. 1919; 51 I.C. 653* 
Eicecution of decree—Death of decree-holder during pendency of exeeu- 
twn proceeding,—Order directing deceased to pay cost,-Legal repre- 
eentalire not brought on record—Property 0 /deceased attached in exeou- 
twn vj order Jor co.t*. 

/VeW, that an order in execution,—wljicli is the basis of subse¬ 
quent prcceedings,-passed against a person who was then dead is an 
absolute nuU.ty and cannot be the foundation for any later orders. 

7 P.R. 1«89 ; 78 P.U, 1891 ; 5 lud. Gas. 523 ; 1 G.L..]. 584, 
referred to. (Rattigan, J ) 

Abdur Uabmao v. Kishna Mai_247 P.L.R. 19H; 

161 P.W.R. 1911 ; 11 I.C. 8G9. 
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EXEi^UJ ION. 

Execntion of deeree’^Deelaratory deereo creating hen^No application 
made for execution—Lien not extinguished. 

A lien created by a decbiratory decree is not extingnished 
merely because an appiicafinn for execution was not made in accord¬ 
ance with the proyisions of the Limitation Act, (Shab Din ami 
Scott Smith, JJ ) 

Fatleh Oliand r. Monghi Bai —lt<I P.L.U 1913 ; 

108 P W.R. ; 109 P.R. 1913 ; 19 10.48!. 
Execniion of decree paSfed against heirs of debtor—Att iehment — Objec¬ 
tion by Judgment debtor—Possession in lien of doteer Lien- 

Ihe decree-holder in execution of a consent—decree passed 
against the judgment-debtors as heirs of the debtor attached the house 
in dispute. One of the judgment-debtors, a young parda-nashin 
lady, objected to the attachment It appeared that by an arrange¬ 
ment arrived ni between her other judgment-debtors she had been 
placed in possession of the house in lieu of dower due to her. Among 
other pleas she contended that as she was minor at the date of the 
decree she was rot bonnd by it. The executing Conrt dismissed the 
objection but on appeal her objection was allowed. On second appeal 
//e/d, that ihe possession of the objector was as that of ft 
mortgagee. 7 All. 77, 353: 32 Ail. 551, 568; lb M I A. 377; 9 Bom. 
L U. Ij'H ; 3*1 All. .558, referred to. 

That assuming Ibat the objector was bound by the decree the 
house was liable to attucliment subject to the objecbirs lieu over it to 
the extent of her dower. tUaltigan and Leslie Jones. J l.) 

Jiiatiban L.al r. Safadar BHt?nm.—187 B L.B. 1915; 

80 P.R 19 5; 125 P.\V.IM9I5; 31 I C. 722. 
“—• / artition—^Decree for jxirttUon hasei on ateard-^Etcumhrance on 
property nvi jtrovided for — Sepa'>-ate 5ai( to d^^ernllno habtlUy on the 
mortgage proper. 

JJeld, that where an award and the decree based thereon for 
partition of iinmoveal)le property make no mention of eucumbranoe 
created thereon one of the parlies who are father and sons and 
the mortgagees are no party to the proceeding the executing Court 
Is competent to decide in ex^^uition of the d«cre«, the respective 
liabilities of the parties us regards the mortgage. Sucb a question 
is a fit subject for regular civil suit to be brought by the oggrived 
party. (Ce Rossignol, J.) 

Narpat Rai v. D»'Vi Das.—139 P.C.K. 1915 ; 

59 P.W.R. 1915; 29 I.O- 755. 
—Partition suit-^Right of each party to get hts share divided by way of 
fxeculion of decree, 

Ihid^ tliat, where a suit ordinarily framed for possession of 
certain properly has been treated as a partition sutt by the arbitrator 
to whom it was referred by the parties, and the decree based on the 
award allots u certain share to plaintiff as well as to each of the 
defeudant.s, every one of them is entitled to get hrs own share divided 
by way of execntiuo of the decree just like plaintiff. (Chevis, J ) 

Narpat Hai v. Devi Das—252 P.L.R. 1912 ; 

16 P.W.R. 1912 ; 14 10. 375. 
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EXECUTION. 

- — PaifDUint out of Court —(o lieolure that liecrefi canuot he i^cecuted 
— Caute of action token ariies — Limitation—Schedule 7, Arts. 97, 
775 ami 120, 

Helds that, in casft of adjnstiiient of a d^oroo out of (^onrt a 
suit for doclurihg tIuU the decree has been satisfied and is not capable 
of execution is tnaintainuble. Its cause of action arises from tlio date 
of repudiation of the payment or adjustment aud is governed by 
Article 97 or 115 of the 2nd Schedule to the Indian Limitation Act 
IX of 1908. 79 V.U. 1892; 16 P.R. 1910; 18 P.W.U. 1910, followed. 
(Kensington, J.) 

Alst, Jamna r. Heli Ram.—HdO P.L.R. 1918 ; 

190 P.VV.R. 1018 ; 21 I.O. 557. 

——Order aftrT notice to partiet — Vecidini^ objections^Bar in mbseqaent 
jtroceedtnyt. 

One K I) the widow of a mortgagee, obtained in 1903 a 
decree for rent against M R the mortgagor and in execution attached 
the house now in suit. N D objected that the house was hers and 
the objection was allowed and ihe house released, no suit was brouglit 
to contest the order passed on the objection. Jn 1910 K. D sued for 
the mortgage-debt and obtained a decree for Rs. 8.152-8-0 with lien 
on the mortgaged property by attachment and sale of the mortgaged 
property. 

In execution she again applied for attachment of the house and 
it was again attaclied. N U again objected and her objection was 
allowed. K D then brought this regular suit which was dismissed on 
the ground that the decision in the earlier objection was still to force 
and binding. 

Held, that as the decree in 19lo was not one under the T. P. 
Act or under 0. 84 of the C. P. Code the decree-holder had rightly 
asked for attachment of the property and thereon the opportunity for 
objections at once followed. 

Held alto, that ihere was a decision inte,r parte* as to the liabi¬ 
lity of certain property to attachment in execution of a decree against 
M R the mortgagor, and if it was not liable for attachment in execu¬ 
tion of one decree on the ground that it did not belong to him it was 
equally not liable to attachment in execution of another decree 
(Chevis and Shadi Lul, JJj 

Mil. Khan Devi v. Mst. Nihal Devi.—101 P.R. 19|5; 

191 P.VV.R. 1915; 82 I.C. 48. 

fc—- Order if binding on partiet—Burden oj prooj that decree cannot be 
eo'.ecuted. 

An order passed in the course of execution proceedings is bind¬ 
ing on the parties to the proceedings. 

The onus of showing that a decree cannot be executed lies on 
the per&on alleging it. (Shall Din and Scott-Smith, J J.) 

Fateh Chaud r. Htt, Menghi Bai.—109 P. R. 1918; 

108 P. \V. R. 1918 ; 181 P. L. U. 1913; 19 1. C. 481. 

—__ Hecree—Berersal of—Effect of tale—Purchase bg stranger. 

A bona fide purchaser who is not the decree-holder, or any 
perron claiming through him, at an auction sale in execution of a 
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EXECUTION. 

valid decree acquires a valid title io the properly porcbased by him 
and is not affected by the subsequent reversal or modification of the 

decree. 14 0. 18; 10 A. IBO; 26 0. 734; 37 C. 107, followed, 

(Broadway and Martinean, JJ.) 

Tara Chand t- Abdul Ahad—67 L 0. 8y4. 


•Sale—IrregulaTtliei in—JiJftci on anct on jiurchatet—^SiTangeT 
chaSfT, 

A hona fide auction purchaser need look, only to the decree au<i 
order of sale of the executing court and is not bound to inquire further 
into title. So long as Ibe decree remains valid, tlie proceodiogs taken 
under that decree. So far as they affect third parties in the same 
position as a bona fide anolion purchaser, cannot be impugned. 2y B. 
435, 436; 10 A. 166 (P. 0.), referred to. <^Le Uossignol and 

Campbell, JJ.) , , ^ 

Indar Saiu v. Prabhu Lai.—3 f>aii 88; 1922 Lab. 277; 66 1. C. o. 

EXECUTOU. 


Aorrement bif earrcnMr—Locus standi of his heirs to enforce one. 

Held', that the heir of an executor who has taken the probate of 
the will of the deceased testator and who has died without administer¬ 
ing the whole estate have no locus standi after his death to enforce an 
agreement entered into by him with a third person, ns such executor 
with the view to carry out the intention of the testator. 

When such an executor dies, the estate of ihe testator rernjiins 
unrepresented until some one takes out hitters of administralioii from 

the Court. (Shah Din and Uossignol, JJ.) 

Ditta Tiatn v. Uop Chand—152 P.W.Ii. 1915 ; 

31 I.C. 892. 


EX-PAUTE DECUEB. 

- Application for rertfic ofjudgnunt after period prefiTibed for appheaiwn 

io set aside-^Lhiuiation 

Where the period prescrih- d for making an application for 
setting aside an fjc-parte decree has expireil, th” party aggrived hy the 
decree is not entitled to a-k for review of the jmignieut 

The Legislature having expressly provided a parly aggrived hy 
un e.r parie decree ii method for obtaining justice, it is highly impro- 
Imhle that snch person has another remedy also hy way of review 

A party can only a‘-k fiir a review of judgment on the gronnd 
of “ other sufficient cause,” if he is able to slww that the judgment is 
incorrect. 

Where a notice of appeal was sent to a sepog respondent with¬ 
out the intervention of his Cuinnianding Officer, and the sepog received 
it without demur, he cannot subseqaeniiy urge, in an application to 
set aside the ear parte decree, that he was nut duly served, the notice 
not having been sent through his Commanding Officer. (Johnstone, J ) 
iSautu r. AJahant Arjaii UiS.—l3l P. W. R. 1912; IH L C. 318. 

—Setting aside — Rt^viston — Acgutscence. 

This was an application to revise an order settiug aside an ex- 
parte decree. It was conteuded that the order was not open to revision 
for (1) it would be open to tlie petitioner in an appeal from the final 
decree which might be passed by the lower Court agaiust him, to 
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ex-parte decree. 

question the oorreotuess or propriety of its order setting aside the 
ex-parte decree and (2) even if revision did lie, it was incompetent in 
view of the petitioner’s acqiiiescenca in the order under revision by 
accepting costs and by tiling her replication to the pleas. 

that the second contention was valid and it was therefore 
not necessary to give decision on the first contention. 125 P. U. Itf92, 
24 All. 592 cited in favour of the view that revision did not lie, 22 Cal. 

98); y i al. W. N. 5s4; 25 All. 28ih Coutra. (Johnstone and Shah 
Din, J.L^ ^ 

Puniia Lai v. Seth Cowsjo. —157 P. L. U. 1914 ; 25 P.R. 1914; 

23 1 C« 919» 

EXPLOSIVES ACT, (IV OP 1882). 

—,S. 5 —(or crac^gri, whelliHr fire-worki*'—‘License lohetlier 

necessary /or sale. 

IJeld^ that patakhas are not fire-works within the meaning of 
Act Iv of 1882 and consequently no license is required either for 
their inanufacture or sale. (Reid, C. J. and Johnstone, J.) 

Crown V. Bansidhar.—8 P. U. liJlO (Jr.; y P.VV.U. 1910 Tr.; 

5 1. C. 911. 

EXPLOSIVE substances ACT (VI UF 190«). 

—iS. T— form of'^Whsther Court can convict under a section 
other than that set out in th^ tirder of consent^ Cr. Pro. Codr, S. 230. 

(I) That the proper course for the Loca Government or the 
Governor-General in (Jouiioil as the case «nay he to adopt in cases under 
Explos-v S ibstances Act is to state briefiv the facts which constitute 
the offence, and to give a consent to ti»e trial of the accused person 
upon those facts as constituting in the opinion of the consenting 
authoriiy an offence under one or other of the sections of the Act. 

(2) That, it is for the Court to decide fitmlly whether upon a 
given set of facts a particular offence has been committed, and the 
mere fact tlie c )useatit)g authority is of opinion that tlie facts cons¬ 
titute au offence under one section of tlie Act, is in itself no bar to 
conviotiuii of the accused person upon the same facts of another 
offence under another section, vide tS. 230, Cr. P. Code. (Rattigan, G.J. 
and Dundas, J.) 

Amar Singh t». Emperor—31 P.R. 1919 Cr,; 

J Lab. L. J. 173; 55 I. C. 102. 


EXTBADIcTION act (XV OF .903). 

—7 —Power of PoUtxcal Agents — Incompet-.ncy of Chief Court to 
interfere. 

Iltld^ that the Chief Court has no power to interfere in 
respect of a warr.ant issued by a Political Agent of a native State 
under section 7 of Act XV of 1903. on the grounds either (1) that 
there is no prima facie case against the petitioner or (2) that the 
circumstances, under which that otiioer was originally moved, do 
not justify him to exercise his power under the said section. 
(Kensington, J.) 

Giyan Chand v. The Crown.—3 P.R. 1909 Cr.; 

36 P.W R. 1908 Or.; 1 10. 198. 
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FaCTOBTES AOT, fXlT OF 19U). 

—— 41 and 42 — Imposition of separate fines on oeaipor and meager 

Ej'emplion hg charging the actual offender—Meaning O/ ~'^^OoGup\er 

explained. . • i i 

Section 41 of the Factories Act anthonses the Magistrate 

to impose OM the occupier and manager jointlv and severally a hoo 
not exceeding Rs. 2()l>. There conld oonseqoent y be only one 
Ene and for the whole sum each ddiuquenl being liable jointly an 
severally. 

Botore the occopier or manager can got exemption nndar 
Section 42 of the Act, he must take a certain step to assure the real 
culprit’s conviction and not merely attempt to exculpate himse . 

The word “occupier” as used in the Act means the i>erson who 
has control of ihe factory. He may he the ow.iHr and, and on the 
other hand, he may he only a lessee or a ninrlgagee with possess! » 
but it is he who decides whether the factory is to work or to close 

down. (^Le Uossignol, J.) 

Niranjan Eal p. Emperor.—IJ P.R. * 

21 p.w.R. lyiH Ur.;4.') i.c. i.>y. 

FAMir.Y SETTLEMENT. 

- Binding on deseendants of parlies^ Intention of parttrs. 

One Rapa Singh was the sole owner of a * 

kanah of land, nearly whole of which was acf|uire<) >'y • 

Accordino to his wishes a family arrangeineot was arrived at, to 
which his%ons Suha Singh and Uewa Singh and 

allowed to Suha Singh, 102 kaual. jo Sewa b.ngh and , 

Kishen Singh. Afer the death of Unwa Singh, sons of K-s^ > S "Ka- 
sued their uncle Uishen Singl. for half share in Ihe land that was 

allowed to Dewa feiogh. 

77tM, that the claim was not valid. In such cases effect must 

be given to the iutenrion of the parties and there was no douht 
ilial Kitchen Singh was finally provided for without further 
to the rights of the defendant, the other son of I>ew« bmgh. 
plaintiffs were not justified in re-opening the matter and claiming 
any portion of the land then awarded to Dewa Singh. (Kel , 
and Kensington, J.) 

Bislien Singh p. Jawala Singh-—202 

^ a P.W.U. 1911; 8 I.C. 776. 

Whether binding on tons. ..rKitration 

/ye/d, that familr arrangaments or references to arhit a o 

entered into in good fui'th by the manager of a joint Hindu ^ 

hT a father in such a family bind Ihe other members or the minor 

suns in tlie absence of fraud or other good reasons to the contrary. 

((Uievis and Scott Smith, JJ.) 

Dwarka Das r. Kri.hen Kishore.—2 Lah- lU; *d gtb! 
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FATAL AOCIDENrS ACT (XIII OF 1855). 

Liability for damages for causing death-Proof—Finding of Criminal 

Court not relevant. ^ 

VTIT ‘® "Stablish Civil liability under Act 

AlII of 185.5 against any person, it must be clearly proved either 

that he actual y coin.nitted the wrongful act himself or at the least 

that he actively aided or abetted the deed and so took part directly 

in causing it. It is not .sufficient to say that he knew that the act 

was likely to be committed or that it was committed in the 
proseootioD of a coininoii object. 

n- fioJings o£ a Criminal Court are not relevant 

m a Civil (.ourt, but the Criminal proceedings may he referred to to 
test the evidence offered in the Civil suit. 

- -1 «• J- Ihe only one of the defendants against whom 

civil liability could be established is Channan Singh. 

o- I Even as regards muin'^offender Channan 

Singh, the fact that both sides were more or less drunk goes far to 

release him from civil liability. i>3 P. R. ipt»5, Au.enUd from. 

Haria v. M$t. Basant Kaur.—117 P.R. 1912; 
]28 P.W.U. 1912; 8 P.L R. 1912 Supb; 16 l.C. 491. 


^ Te»t oj in/ory caused—ReatonahU e.rpeGtaiion of pec^intar^ 
advantage Legactf found on record of pecuniary benefit received in the 

pa»t 

Under section 1, Act XIIT of IHf).'), legal liability alone is 
not the test of injury, in respect of which damage? may be recovered, 
but the ^ reasonable expectation of pecuniarv advantages by the 
deceaseds relative reinuiuing alive may be taken into ucconnt, and 
damages given in respect of that expectation if it be disappointed, 
and the probable pecuuiary loss thereby occasioned 

Ihe question in each ca^ie is one of reasonable expoctalion of 
pecuniary beneht from the continued life of the deceased and ttie 
reasonableness of the expectation is largely founded on a record of 
pecuniary beneht received in the past. This last, however, is not 
a codition indispensable to the reasonableness of the expectation, 
but certainly there must be something more than mere speculation 
in the future. (Scott Smith and Agnew, JJ.) 

Ihe Secretary of State for India v Sardar Gopal Singh.— 
284 P.L.R. 1913; 188 P.W.R. 1918; 112 P.R. 1913; 

20 I.O. 425. 


S- 1—Persons entitled to claim compensation^Son adopted after death 
tf a child^^ [Vidow—Pather^^Peternal grandmother’^Compensa- 
tion-^Joint family property^Wxdoio receiving presents from father-' 
in-lau)—Share in compensation money. 

(I) That a son adopted after the death of the deceased 
is not a “ child ” of the deceased for the purposes of Act XIII of 
1855. 

(2) Act XIII of 1855 was intended to compensate families 
for loss occasioned by death, through actionable wrong, of a member 
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fatal accidents act, (5II 1855). 

the familj:. Therefore no part of the oorapensation was equitably claim¬ 
able by the deceased’s grand-father t. g., father’s mother, the father 
being alive. The relief is granted to specified relations of the deceased 
and not to the joint family to which he b«Ionged. 

(S) That the funeral expenses and the costs of recovering the 
coinpensation money should also be rateably borne by the olaimenta* 

(4) That having regard to the fact that the widow was the 
person most severely affected by her husband’s death and other consi¬ 
derations, she was entitled to get f of the compensation money. 

But she was made to refund the price of the jewelry presented 
to her by her father-in-law on the death of her husband. (Kattigan 
and Scott Smith, JJ.) 

Siri Gopai ti. Mst. Amba Devi—52 PR 1914; 122 P.L R. 1914; 

26 P. W. R. 1914; 22 I. (\ 846. 

foreign jurisdiction. 

- Order in Council 1912—Nolifteations htf Government of India 1913y 

jVos. 515, 516 I B.^Cr, Pro, Codey N- 177, 

A theft was alleged to have taken place in the goods shed of 
Bhatiuda Railway Sr.atiou which is in the Native State of Patiala 
and a Junction Station and part of mure than one Railway sveteiii 
and more than one section of Railway lines The case was tried by 
a first, class Magistrate at Ferozwpnr and the jurisdiotiun of the Courts 
at Ferozepur to try the case and hear the appeal was questioned on 
appeal. 

Held, that according to notification No. 515 I. B. of tlie Gov¬ 
ernment of India, the courts of Hissar district and those of Ferozepur 
have concurrent jurisdiction in the station of Bhatinda under 
its clause 3 and its schedule, and trial by neither, of oases occurring 
therej can be said to be illegal. The arrangetnent being inconvenient 
it was directed that for tiie purposes of this iiotifioation Bhatinda 
Railway Station be deemed part of tlje North Western Railway 
system, and that the Ferozepur ouurt shall exercise jurisdiction there, 
and not the Hissar Courts. 

That the second Notification No. 516 I. B. has no application 
as regards original jurisdiction in the present ca^e, for it only applies 
when the case to be tried is one for a District Magistrate with section 
3U power or a Court of TSessions. 

But as regards appellate jurisdiction in the case there is 
ambiguity. Notification No-516 I. B is supplementary to No. .’>15 
I. B , and the schedule makes it clear (hut appeal lies to the Puliticul 
Agent for the Pulkiau States, and Bahuwalpur. (.Johnstone, 5.) 

Ram Lai v. Crown—)4l P. L. H. 191*1; 7 P. R. 1914 Cr.; 

24 L C. 958. 

FOIIFIGNERS ORDINANCE. (Ill of 1914). 

— 3, 4 and 7 — Procedure—Trial o/ an v^'ender—Right of appeal. 

An ordinance is a law and an infringement of its provisions is 
an olfence. t/'onsequently an inquiry into such an offence must, 
under section 5 of the Criminal Procednre Cede, be dealt with 
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FOREIGNERS ORDINANCE, Ss. 3, 4 ond 7. 

iiocording to the provisions of that Code, unless there is any other en¬ 
actment in force prescribing a different method of Inquiry into sucli 
an otfenoe and in the case of an offence under Ordinance III of 1014, 
unless there are rules promulgated in exercise of the power conferred 
by section 7 of the Ordipauce. 

Where, therefor, the petitioner was charged with having 
infringed an order under section 3 of Ordinance III of 1914, and the 
District Magistrate held a regular trial under the Criminal Procedure 
Code and convicted the petitioner : 

fields that the District Magistrate was bound, as he did. to 
conduct the trial in accordance with the provisons of the Criminal 
Procedure Code and that accordingly an appeal lay to the Sessions 
Judge under section of the Code. (Leslie Jones, J.) 

Sher Sicgh v. Emperor.—10 P. R. 1916 Cr.; 152 P. L. R. 1916; 

15 P. W. R. 1916 Cr.; 34 T. C. 641. 

FOREST ACT (Vll OF 1878), Ss* 25 and 32, etc. 

— 25y (tl, {h)’^PermitL%ng cattle to trespass — ^Vhat amounts to trespass 
jruntshable under the. Act — Test. 

The question whether the owner of cattle, whose animals tres¬ 
pass in a reserved forest, iscrimiually liable for committing an offence 
under S. 25, cl. (6), Forest /\ct, 1878, depends upon the whole cir- 
cuinstauces of eauh particular case. In a great many oases, the 
question will resolve itself into, ‘ did he or did he not take proper pre¬ 
cautions to prevent such trespass,’ and it does not depend upon the 
presence or absence of the owner at the momeac. (Robertson, O.C.J. 
and Shah Uin, J.) 

Ttie (j'rowu t). Smandar.—16 P.R. 1909 Or.; 40 P. W. R- 1909 Cr.; 

4 I. 0.866. 

8s. 25 (/)) and 76—Punjab (rovernment Is'otifieations^ jVo, 6'7, 26th 
January 1897-, P. 28 and JSo 437 Srd October 1904., R. 1 —“ 
jire to *’ meanxnif of. 

Held., that, u person is sabl to set fire to a thing if lie puts a 
match to it or sets it on lire directly, and not if it catches tire as au 
indirect ceiisequence of his act. 

'Ihe accused kindleil a fire in Iiis master’s garden which spread 
to au unclassed forest, aud thence to a reserved forest : 

lieldy that the accused could not be said to have set fire to 
either of the forests within the meaning of section 25 (b) of the Forest 
Act bnt he is guilty under section 76 of the Act. (Johnstone and 
Scott Smith, JJ.) 

Rao V. Emperor..—30 P. R. 1916 Or.; 51 P. W. H. 1916 Cr.; 

34 P, L. 11. 1917; 36 I. C. 138. 

■ Ss. 32. 54 and 55—Convictwn for forest ojfencc^ConJitcation of Jorett 
produce even when not Government property^Produce to be made over 
to Forest Department — Practice. 

Where a person is convicted of an offeqoe under S. 32 of the 
Forest Act, the whole of the forest produce, in respect of which the 
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FOaEST ACT, (VII OF 1878). Ss. 32 and 51. 

offence was committedi may be contisoated, even t.bongb ik may not 
be Government property. When confiscated, the produce should be 
made over in to the Forest Department of the Government. 

(Johnstone, J.) 

Emperor v. Sudupur. — I P, R. J912 Or.; 37 P. Fj. R. 1912; 

15 P. W. R. 1912 Or.; 13 I. 924. 

■■■' 8. 32—^otijication ATo. 5S^ dated 2Glh Jannavif 1897. 

HMy that the ForHst Aot 1878, is one curtailing proprietary 
rights of individuals and the Act and the notifications under it must 
be construed strictly where riglits of individuals are treoche»l upon. 

(»dark, C, J.) 

C’hatar Singh t». The Empress.—55 P. Fj. R. 1901. 

— — 8. 57—CTtminal Procedure Code Act V of lS98j S- 2C0—Summary 
trial —Improper ditcretion. 

Heldy that the petitioner's conviction under Section 51 of Act 
VII of 1878 for being in pos<»ession of beams belonging to Govern¬ 
ment was illegal, where the beams were found concealed in an open 
filed, which it could not he said was in the exclusive possession of the 
petitioner. 

The Chief Court remarked that, thongii the Magistrate had 
the power to try the case suminarily, he had exercised an improper 
discretion in doing so. (Chatterji, J.) 

Narain Singh r. The Emperor —128 P. L. R. 1902. 

FORGERY. 

- Hurkdx^PenaX Code.,Si.47l, 4r4^ConviHion not techntoallM correct 

hut dotny tttbsfantial justice—Not to be interfered with — Cr, Pro. 
Code, 6. 537—Admission of accused in trial Court how/ar hinlimj 
on him. 

S and A were ohargfld with u«ing as genuine a forged hnndt, 
S admitted before the Cemnaitting Magistrate that he executed the 
htindi, which purported to b“ drawn by a firm which never had any 
existence. In the Sessions Conrt he modified his statetnent hy saying 
that he did not write or sign the hundi. A stated that 5 executed the 
hnndi for censideration. 

//e/d, (1) that, as the admission of 5 before the Committing 
Magistrate was true in the main, he was consequently rightly con¬ 
victed ; 

(2) that, as A took the hundi from S knowing full well 
that 5 had executed a false document, he was, therefore, guilty 
under section 474, Indian Penal tJode and that as he negotiated it, 
knowing it to be a forged document, he was also guilty under sec¬ 
tion 471. Indian Penal Code. 

(3) that as the conviction, though not technically correct, did 
substantial justice, it could not be quashed. (Le Rossignol, J.) 

Arura Mal-Sunder Singh v. The Oown.—37 P. E- R- 1917; 

30 9. W. K. 1916 Gr; 361. 0. 154; 
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fraud. 

■“ ^ reditorg — J)o('.umenti exp.euled to defraud creditors—Fraud accompli~ 
shed Suit not maintainable—-fn pari dBlicfo potior est conditio pog- 
sedentis. 

IJeld^ that a plaintifE is entitled to ask a Gonrt of Justice to 
give l»im a decree, declaring that a deed of release executed by him 
was a colorable transaction entered into to defraud his creditors and 
for enforcing the rights which he possessed prior to the execution of 
the deed only if the fraud has not been accomplished—when the object 
of the fraud has been carried into effect no relief can be granted to 
the plaintiff. (Shadi Lai, J.) 

Ram lial v. I’he Firm of Arnr Ohnnd—IT.'i P.L.R. 1915; 

115 P. W. U. 1915; aO I. r,. 482. 

- Misrepresentation bif plaintiff—That mode of service adopted would 

give notice oj iuit to defendant — Ex-parte decree obtained by fraud— 
Suit lies to set aside decree—Questions raised in previous suit^ liable to 
he re-opened. 

On the date on which a notice of suit was to be issued by the 
Court, Ay falsely represented that /? , the defendant, was away from 
home in a distant part of the country au<i that notice should go to him 
in the form of advertisement in a newspaper of that part, and thus 
obtained an ex-parie decree against tlie defendant. B. sued A. on the 
allegations that A. had fraudulently obtained an ex-parte decree by 
concealing the real facts and frandnlently secured execution of the 
decree in B's. absence and without bis knosvledge : 

lieldy that the ex-parte decree was secured by fraudulent mis¬ 
representation, that the method of service adopted would supply B. 
with notice of suit, and this fraud was sutHoieutly indicated by the 
allegatioDS in the plaint. 

That A\s action was clearly fraudulent within the terms of 
section 17 of the Contract Act and B. was entitled to re-open the 
issues decided in the previous suit. fReid, O.J, and Kensington, J.) 

IRela Ram v. Ualla Ram.—75 P. L. R. 1914 ; 40 P. W. R. 1914; 

65 P. U. ]i)U; I. 0. 54y. 

— Pleadings — Maxim— In pari delicto potior est condition possidentis. 

VVliere tw«j persons oonooct a fraud against a third party they 
cannot piea<i the fraud against the third party but are not barred from 
pleading it against each other. 6j P.R 18^5,/b/Zetct?!/. (Clark, 0»J*) 

Jiwan Singh v. Jora.—25 P.R. 1905; 65 P.L.R. 1905. 

— Sale bg debtor—To defeat creditor—Purchaser aicare of fraud — 

'Transfer void. 

An alienation made pending a temporary injunction is not void. 

A sale effected by a debtor with intent to defeat the just claims 
of a creditor is void if the puchuser is aware of the fraudulent inleu- 
tious of the debtor. (Chevis and Shadi Lul, JJ.) 

Bhagwan Das e. Kanshi Ram.—25li P.L.R. 1914; 

145 P.W.R. 1914; 25 LG. 180. 
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fraudulent sale. 

■ By huthand to wife to defraud cred'\tor$^Suit for poMfetuon on ground 
of forecloiure—Notice of foreclosure held invalid—Decree for possession 
tn lieu of mortgage-moneg* 

Where a debtor, with a view to defraad his creditors, executed 
a sale deed of his property in favour of his wife, purporting to be in 
lieu of dower alleged as due to her— 

Ileldy upon the circumstances of the case, that it must be held 
as fictitious, and no effect should be given to it. 

In a suit for possession as owner on the ground of foreclosure 
of the mortgage, if the notice of foreclosure is held as invalid and 
irregular, decree for possession iu lieu of the mortgage money dne to 
the plaintiff as mortgagee may be passed in his favour when the 
plaintiff is by the terms of his mortgage entitled to p)ssession. 
(Chatterji, J.) 

Devi Das r. Karm,—8 P.L.R. 1903. 

FRAUDULENT TRANSACTION 

Fraud not carried out^Suit to cancel transfer—^A/ainlainahildg. 

The plaintiff, mortgagor sued for cancellation of a deed of 
mortgage iii'ide by him in favour of the defendant alleging that he 
had been induced to execute the deed by fraud and that there was no 
consideration. The Lower Appellate Court held that the considera¬ 
tion for the mortgage was unproved and that the transaction was in 
fact fiotition and that what really happened was that plaintiff unci 
defendants had conspired to concoct the mortgage to the detriment 
of plaintiff’s near reversioner K. C. 

Ileldy that as nothing had been done at the time when (he suit 
was hronght to carry the fraud iota »*ffHc(, the plaintiff was I'Ot 
debarred from asking for the relief he oluimed. I. L. R. Cal. 651 
(P. C ) referred to. (Ratligaii, (’ d.) 

Nubi Baklibh V. Maula—UG P R. 5H I.O. 454. 

’——‘Frauiiulitnl TrannacUon^ Award and decreu in favour of wife of debtor 
-^Challenge o/, another orr'ditor^Froce inre in^Undue preference 
if can he raise t »n suit. 

N and G traded as bink'^rs. Finding tliAm«elve3 in financial 
difficnltios, they calUtl (og**th*<r their cr^.litors. on« of whom was I. 
on 2nd of May I HOI. and atfepmted lo effect a eeltlem nt w tb them. 
This attempt failed. O.i the iiitli .May an agrein-iit to refer to 

arbitration was drawn up l)»*twfteii N. and G. and Mit$$aoiinat IM., 
wife of N. The arbitrator gave his award the same dev, awarding a 
sum of Rs. I2,<)t)'l as due by N. un 1 G. to M'tssanx n U M. and d-olar- 
ing that certain factories should b« hypothecated to her as security for 

the debt. 

On the lUh of 4y 1901, an application for filing the award 
was made by Mmsaniinv. M. Ci. and G. appeared in Court and the 
award was filed and decree passed in accordance with it on the same 
day. On the 21st May 19 lU, F. brought a suit against N. aud G ami 
having got u decree attempted U> proceed against the factories, but was 
confronted with the deoree of Mussammat M, The summary proceed¬ 
ings having been decided against him. F lodged a suit to set aside 
tJiH decree of i^fnsfammat 1^1 as obtained by fraud and to decUro lint 
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FRAUDULENT TRANSACTION. . 

thfi factories were liable to attacbnieut and sale iu execution oi ni-* 

decree. , • i i 

//eW, (1) tliat tbe summary proceedings having been deouled 

in favour of /l/uji 5 am»*at M., tlie burden of proof lay on the plaintill; 

(2) that the real question was whether, at the time of the decree m 

suit, N. and a. really owed Us- 12,000 to Muuammai M. and if they 

did, whether A/uiaammat M. had a uerfeot right to obtain a dpcre‘S 

and the more fact that N. and G. owed money to other people did not 

in any way make the decree fraudulent. (H ) that as F. came into 

Court alleging that the decree was fraudulent, it was for him to pru\e 

tliat the amount was in reality not due to Muxsatninit M; (-4) that 

neither the mere absence of contest between N. and G. on the one 

side and Mustajntnat M. on the other side, not the hurried way in 

which the award was drawn up and the decree obtained could he 

regarded as any proof of collusion or fraud; (.5) that there was nothing 

fraDduleiit in a debtor consenting to a dacree for a time barred debt ; 

(G) that no question of uuduly pref^-rring one creditor to another arose, 

as such question could only he raised in insolvency proceedings. 

22 All. 224,/o//u«>ed. (Johnstone and Chevis, JJ.) 

Alst. Mehngi Jdai v. Fateli (lliand.—246 P.LR. 191J; 

1«7 P.W.U. 1913; 2U I. C. 355. 

FRONTIER CRIMES REGULATION (111 OF 1901.) 

___ Qiierationt of to Hindus of fjeiuh 'J'uhitl ot Muzafargath 

//«;L(l)That Regulation 111 of IWOl, was in force in the 
Leiah Tahsil of the Muz»fargirh DUrri-it, and applied to UiuHus as 
well as to Bluches and Pathuis. That the notiiications Nos. 720-A 
and ll.=)G, issued under the provisions of the Frontier Orirnes Regula¬ 
tion, 1PH7, must be deemetl to he still in force by virtue of S. 24 

of the General Clauses Act, 18y7. 

(2) Tliat although ttie Leiah Tahsil had never been severed for 
the purposes of ttie said Regulation from the Dera Ismail Khan 
District, to which it helniged at, the lime of enforcement of the Regu¬ 
lation, the Deputy (Commissioner of Muziifargarh District, had 
jorisdiotion to refer tlie case to ji^yu. P.R. lilOd (’c., referred to. 
(Rattigan, J.) 

Bhuia Ram e. The Crown.-25 P. R. 1915 Cr. ; 53 P.W.U- 191.5 (Cr; 

31 l.i). 646. 

_^ 25 writivy — Ti^lpyr.ifhit; inttrurtions. 

After the trial of a Sessions case had been completed, all 
except the heariog <'f the arguments, the Public Prosecutor withdrew 
frtmi the prosecution of Sadar and Kinnia Bakhsh. accused, in order 
tliat the case might be referred to a Council of Elders. The Public 
Prosecutor was authorized by telegram by the Deputy Commissioner 
“ to withdraw the case against Kliuda Bakh^h and Haider. 

The SeSMons Judge refused to stay proceedings on the ground 
tliat the Public Prosecutor hud not been instructed iu writing by the 
Deputy Commissioner and that the iustruotion as regards one 0 
accused named him as Haidar, while bis real name was Sadar and 
jicfpiittcd tlie accused. On appeal against the order of acquittal 
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FFIO^^TIER CRIMES REGULATION (III OF 1001), S.59. ^ 

Ihld, that the wording oI the section 15 (i) oE Regalakion III 
of 1001 was wide enough to include iastractions by telegram and the 
sf*ction beirg imperative the Sessions Judge was bound to stay pro- 
C'^edings against both the accnsed; the mistake of the name of one of 
f}j« accused was obviously a clerical mistake and the Sessions Judge 
.‘•lionid have given the Public Prosecutor time to have it corrected, 
((dark, C- J. and Reid, J.) 

The Emperor p. Janan.—15 P.R. 1903 Cr; 166 P.L.R, 1903. 

'— S- o9—Trial without the assistance of Council of Elders—Course of 

ajipnal. 

Where a Magistrate, empowered by S. 59 of the Regnlition, 
tries, without the assitance of a (^uocil of Elders, a person charged 
with having done an act punishable under the Regulation, the ordin¬ 
ary course of appeal prescribed by the Code of Criminal Procedure 
applies. (Reid, C. J.) 

King Emperor v. Mst Alam Katun,—19 P.R- 1910 Cr; 

103 P.L.R. 1910 ; 34 P.W.K. 1910 Cr. 

FRONTIER REGULATION (11 OF 1900). 

- Operation of -— 

Regulation II of 1900 is not applicable to a suit pending at 
the time when it came into force for there is noting in the Regulation 
which is retrospective in effect. 

Before Regulation II of 19u0 came into force the District 
Court of Hazara had jurisdiction over the Tanuwal and Phulera tracts 
of the Hazara District. 

The 2^awab of Amb and the Khan of Pliulerii occupied a some¬ 
what anomalous position before Regulation II of 1900 was passed 
with respect to Tatiawal and Phulera tracts. There was uo difficulty in 
suing them in the (Mvil Courts iu the ordinary way and in getting 
decree executed against them within those tracts. (Clark, C- J- 
Kobertsou and Anderson, JJ.) 

Sainundar Khan v. Ata Muhammad.—104 P.L R. 1904; 

73 P. R. 1904. 


FULL BENCH. 

- lipference—Towers of Full Dench, 

Although a particular point is referred to a Full Bench for 
opinion the Full Bench has power to look into the circumstance under 
whiih the reference was made and to deal tinally with the appeal oat 
of which tlie reference has arisen. For an appeal against an order of 
acquittal to he accepted by the Chief Court, it must be shown not 

merely that the correctne.'a of the judgment appealed agaiust is open 
to doubt, but that it is so clearly wtoug that its maiuteuance would 
amount to a inisoarriage of justice. lU P. U. 1897 Cr., JoUowed, 
(Reid, C. J. and Kensingtou aud Shah Din, JJ ) 

Emperor w Kiru.—lU P.U. 1911 (>r. ; 205 P.L.R. 1911; 

24 P. W. U. lOllCr. ; 11 I. O. 132. 
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GAMBLING ACT. 

Rules under the Act-^Gamblinp. 

Heidi that Act XXI of 1857 not being in force in the Punjab, 
the conviction of the accused under section 12 of the Act was illegal. 

(Keid, J.) 

Ali Hassau v. King Emperor.—17 P. R. 1905 Cr; 

29 P, L. R. 1905. 

' Gambling^ Warrant—Omission to seal is a mere irre^ularitt/’^ 
Warrant tssued by a Magistrate from place outside his territorial 
jurisdiction not legal. 

Heidi that omission to seal a warrant issued under the Gambl¬ 
ing Act is a mere irregularity, but a warrant signed by a Magistrate 
at a place outside his jurisdiction is illegal and all proceedings held 
under it are’without jurisdiction. l.L R. XVIII Bom. 636, 1 Bom. 
340, referred to. (Reid, C. J. and (Chavis, J.) 

Girdari Lai v. The Crown.—23 P. R. 1910 Or; 

8.5 P.L.R. 1910; 8 I.G. 13?. 

GAMBLING ACT, (III OF 1867) Ss. 3, 4, 5 and 13. 

— Ss. 3 and 4^Jo\nl trial — Legality. 

The joint trial of the keeper of a gambling house and other 
persons who were found in it is not illegal. (Brasher, J.) 

Khilinda Ham Saohdev c. Emperor.—3 Lah. 3.^9; 68 I.O. 845. 

— ■■ ■ Ss. 3 and 4—Misjoinder of charges—Discretion of Chief Court to hear 

pleader in revision. 

fhld^ that, a person accused under section 3 of the Gambling 
Act III of 1867 cannot be tried tugetlier with the persons accused 
under section 4 of the Act on the ground of misjoinder of 
charges. 

Obiter—When the District Magistrate has refused to appoint 
a legal priiCtitioner to represent the Crown in Revision the Chief 
Court must decline to hear him. (Johnstone, J.) 

Makhau v. Emperor,—5 P.W.R, 1910 Cr; 5 I.O. 720. 

— 8. 0 — Search—Provisions of Cr. P. Code if applicable. 

The provi.sions of Gh. VII of the Cr. P. Code relating to 
search do not apply to a search conducted under a warrant issued 
under S. 5 of the Gambling Act. (Brasher, J.) 

Khilinda Ram Sachdev Emperor.—3 Lah. 359 ; 

68 I.C. 845. 

■ 8. 13—Public place. 

A place outside of a town belonging to private persons not 
dedicated to the use of the public and not near auy bazar or road 
is not a public place within the meaning of section 13 of Act III of 

1867. l7 P. R. 1882 (Cr.) ; 8 W. N. Cal., 592 ; 31 Cul. .542, 

referred to. (Ohatterji, J.) 

The Crown v. Fajja.—9 P.R. 1905 Cr.; 123 P.L.R. 1905. 

—/S. 13 — Public place—Blind alley far removed from public road. 

A blind alley removed a considerable distance from a public 
road and approached only by a circuitous lane is not a public place 








1354 


THE PUNJAB DIGEST-.1900—1922. 


GAMBLING ACT, (III OF S. 13. 

within the meitniog of fbe section and a conviction for gambling 
in a pnblic place conld not stand. (Abdnl Qadir, J.) 

Muhammed AH v. Emperor.—5C I.C. 672; 57 I.C. 931 (Applied) 

68 I.C. 848. 

— •S. JS^Puhlin pines—Place expoted to puhlxe view. 

Gambling at a place near a public street and exposed to public 
view but which was not part of the public street is not an offence 
under section 13 of the Public Gambling Act. (Shadi Lai, O.J ) 

Monla V. Emperor.—56 LC. 672. 

GIFT. See CUSTOM. 

HINDU LAW—GIFT. 

MUHAMMADAN LAW—GIFT. 

■ '“•Alienation of g\jte<i prope^tji — Donor's /igjr—Locw# standi to contest 
alienatif^n — Donor's descendants alive. 

Where the descendants of a donor brought a suit to contest 
an alienation of the gifted property made by the widow in favour 
of her son»in-)aw and it was found that the donee bad lineal desceu- 
dants in the female line alone. 

Deldy that as on the death or re-niarriage of the widow 
holding the gifted property as a life-estate, the property would 
descend to the donee^s lineal descendants in the female line, the 
descendants of the donor had no locus standi to contest the alienation 
of the property by the widow. (Johnstone and Sbuh Din, JJ.) 

Sakhan v. Narain Singh.—99 P.L.R. 1914; 138 P.W.R. 1914; 

I. C. 7i«2. 

- And private owner-^Lackes Distinction. 

The Gi-vernment’s position differs from that of a private 
owner and a period of abstinence from suit, which would be excessive 
in a private owner, U not excessive in the case of Governmeut. (Ueid, 
C. J. and Robertson, J.) 

Kabamatn Khan v. Secretary of State for India.—113 P.L.R. 

1913; U2 P.W.H 1913; 63 P.R. 1913; 18 L (k 

Suit h}f—Power of attorney to sutt not necessary. 

lu a suit on hebalf of the Secretary of State for India in 
Council no power-of-attorney is required from the Financial Com¬ 
missioner, Punjab, in favour of the Oolleotor authorising him to 
institute and conduct the suit. (Kensington, J ) 

The Secretary of State for India in Counoil v. Mebr Bakbsli.—- 

84 P.R. 1905 ; 160 P.L.R. 19i'5. 

GOVERNMENT OF INDIA ORDINANCE (II OF I9i5). 

2 and 9'^Strving under war cond\tto7ts^^AJea7iiny of—Court to 
Act under S. 9. 

In this case the plaintiff claimed the bouebt of Ordinance II 
of 1915 and the contest turned to a large extent on this point. On 
the record as it stood the plaintiff had failed to prove that he was 
‘ serving under war conditions. * 
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GOVERNMENT OF INDIA ORDINANCE (II OF 1915). 

Held, tbat ‘ serving under war conditions * does not necessarily 
mean serving abroad. The term is defined in the ordinance. 

HHd also, that the case was one in which the Court should 
have acted under Section 9 of the Ordinance. 

•f *1 • further, that all possible indulgence ought to bo extended 

It It IS true that the plaintiff served in France. (Petman, J ) 

Gurbaohan Singh u. Ralla Ram—2 Lah. L J. 37 ; 56 I C. 947. 

guardian and ward. 

’Mtenation hy defacto guardian—JS^o neceuity^Suil to »et aside— 
JLqmtif to re/und bene/it—Spevijic Relief Act, S. 41. 

^ cancellation of a mortgage made 

a er his father s dHatb by his pat«riial uncle as his do facto guardian 
in order to pay off a just debt incurred by the father: 

Held, tbat the paternal uncle had no authority, as the de facto 
guardian, to make the mortgage. 

W’hero the father himself, during his lifetime, did not charge 

the land in hia possession with the payment of that debt, there was 
no legal liability enforcible against the minor plaintiff or against tlie 
estate in his hand to pay his father’s debt, and he should not be 
compelled to restore the amount of his father’s debt to the defendant 
before be is granted any relief. 

Under S. 41, Specific Relief Act, the Court has ample power, 
on adjudging a cancellation of a mortgage debt in favour of tho 
plaintiff, to require the latter to make any compensation to the other 
which justice may require. Rut where the defendant, as in this 
iostimoe, has been in possession of the land for the last 12 years and 
has been enjoying its produce during that time, and has been suftioi- 
outly compensated, nothing further can reasonably be demanded of 
the plaintiff as compensation to the defendant. (Reid, C, J. and 
Uattigun, J.) 

Choghatta v. Asa Mai.—270 P.L.R. 1914 ; 

30 P.R. 1913 ; 17 l.C. 371. 

- Application for appointment as guardian of persons and properties of 
minor daughters of deceased Hindu—Application by a reversioner— 

Ihsmitsal — Appeal—Death of applicant during pendency—Effect _ His 

son ij could be brought on record. 

Whore a person claiming to be tho reversionary heir of a 
deceased Hindu applied to be appointed guardian of the persons and 
properties of the deceased’s minor daughters, the application was 
dismissed, and, pending an appeal against the order of dismissal, he 
died, held, that his son could be brought on record as his legal 
representative and that the appeal did not abate by reason 
of his death, (boutt Smith, J.) 

Arjau Singh v. Mst. Gujri.—116 P.L.R. 1917 ; 

160 P.W.R. 1917 ; 42 l.C. 410. 

"^^—Apjointment of guardian—Minor Hindu co~part ener^mm.(jruardian of 
property whether can be appointed guardian of person —Status of 
family—Suit by one co~parcner against another for possessiont whether 
effect separation — Parltiion. 
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GUARDIAN AND WARD. 

//eii, that a guardian of the person of a minor member of a 
joint Hindu family can be appointed, but not of his property. 
I.L.R. 25 All. 407, followed, 2 P.R. 189*2, diitinpuhhed, 

Heldj also, that a decree obtained by one of the members of a 
family for separating his share destroys the joint estate. But a suit 
to establish that a certain mortgage of a house was effected by joint 
funds does not amount to a separation. I.L.R, 4 Oal. 434, followed. 
I.L.R. .30 Bom. 152, referred to. (Reid, C. J. and Johnstone, J.) 

Ram Kishen v. Boli Ram.—23 P.R. 1910 ; 

33 P.W.R. 1910 ; 5 I.C. 887. 

——^eceisiiy for appoxntimnt of guardian not shown — 
Question of marriage of minor^Duiy of Court, 

The law does not make it incumbent on the Court to 
grant every application for guardianship. 93 P.R. 1914 ; 84 P.R. 
191.5, followed. 

When the right to solemnize the marriage of a minor girl was 
in question the Chief Oourt observed that the Subordinate Judge 
should have declined to make an elaborate inquiry into the rights 
of the respective parties to marry the girl and the status gua ante 
should not have been disturbed. tShadi Lai, J.) 

Rhazana r. Lakshmi Das.—90 P.L.K. 1917 ; 42 LC. 191. 

- Guardian—Power of Dutrict Judge to order prosecution of— 

Appeal. 

Upon an appeal against an order prssed by the District, 
Judge, directing prosecution of a person who was appointed 
guardian of a minor and required to furnish security— 

Beid^ that the order was not appealable. 

//e/d, further, that the District Judge had no jurisdiction to 

pass the order wiiioh must be reversed and set aside as ultra 

vires. (Chevis, J.) _ 

Sital Das r. Jesi Bai.—88 P.L.R. 1910; 8 I.C. 248. 

■ Guardian iransferxng land of minor agreeing to give hts own lanti \f 
minor iAnu2(/ ofgect—Guardian compelled by suit to give hfs land^^ 
Bre-emption juit by sons of guardian not maintainable—“^ale in 
e.recution of decree. 

The guardian of a minor when selling the share of the minor 
along with his in land held hy him and the minor jointly agreed 
that if the minor should object he would transfer to the vendee 
his other land equal to the share of the minor. The vendee after¬ 
wards obtained a decree to enforce the condition and obtained 
possession of land belonging to ibe gimrdiau in execution of the 
decree. The sons of the guardian claimed the land by right of pre¬ 
emption. 

//eW, that the claim was not valid, for there was no sale 
within the meaning of the Pre-emption Act, and even if it was, it 
being a sale completed by the execution of a decree, was not subject 
to a claim for pre-emption, (Kensington and Rattigan, JJ.) 

Nawabv. Jawaya.—40 P.R. 1911 ; 203 P.L.R. 1910 ; 

105 P.W.R. 1911 ;8 I.C. 777. 
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GUARDIAN AND WARD. 

—//int/u Law — Guardian of undivided property of minor menxher of 
Hindu joint family^Preferenoe thown by minor to relation to aol as 
yuardian of his person. 

Ileldx tlmt the Civil Court has no power to appoint guardian o£ 
a minor’s interest in the joint undivided Hindu family. 

fields also, that a minor’s agnate specially when the minor is 
living with him, has better right to be appointed guardian of the 
person than the minor’s father’s sister’s son. 

JJeldt also, that a Court is bound to give tlie objector an oppor¬ 
tunity of proving under section 13 of Act VIII of 1890 that the 
applicant is not fit to be appointed. I.L.R. 25 All. 407 (P.C.j; 
I.L.K.30B. 152., followed. (tShah Din, J.) 

Kuri Mall r. Bliana Mall,—43 P.R. 1909 ; 39 P.L.U. 1909; 

56 P.W.R. 1909 ; 1 I.C. 745. 

—— Hindu Law—Sale of minor’i share by his brother—Contract Act (7A" 
of 1S72) Ss. 11 and G5—Specific liehef Act (/of 1S77) S, 38. 

Where a minor sued to avoid a compromise effected on his 
behalf by his elder brother, by which his right to possession as mort¬ 
gagee of a piece of building site was given up in lieu of a sum of 
money— 

//*'/«/, that in the absence of proof of necessity or any benefit to 
the minor the transfer was void. The elder brother not being natural 
or legally constituted guardian of the minor his act was unatho> 
rized. 

IlelL also, that the plaintiff was not bound to make any 
refund as the transferee had knowingly dealt with the property of 
the minor and spent money in spite of warning given to him. 

7 C.W.N,44I s.c. HO Cal. 539 (P.O.) ; L R. 1, Ch. (1902),!, 

referred to. (Anderson,,!.) 

Indar Singh r. Narinda Singh.—33 P.R. 1904. 

—Joint Hindu family — Guardian of minor members property cannot be 
appointfd by Court, 

A Court is not competent to appoint a guardian of a minor 
member’s share in the property of a joint Himlu family. 

Tlie minor’s remedy is by partition and after partition a guar¬ 
dian can be appointed. (Iteid, J.) 

Murli Dhar v. Hari Lai.— 1C5 P.L.R. 1906. 

—Limitation—Alienation of immoveable property by a minors predecessor 
to one who too* ajle.rwards appointed the minoT*s guardian—Suit by 
the minor to recover that property—Cause of action—Onus on jdainitjf 
if proving suit within limitaticn. 

Held., that :—(1) Cause of action of a suit by a ward to 
recover liis property, whether moveable or immoveable, misappro¬ 
priated or alienated by tlie guardian, arises from the date of the 
guardian’s removal. But where immoveable property has already 
been alienated and parted with by the ward’s predecessor in little, the 
suit to recover it by the alienor himself or his successor on the ground 
of invalidity of the alienation is governed by 12 years rule of 
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Limitation and the right to soe accrues from the date of alienation 
whether Article 142 or 144 of Act XV of 1877 (now Act IX of 

1908) applies, 

(2) One oaose of action cannot come into existence by instal¬ 
ments on different dates. 33 P.R. 189 7. referred to. 

(3) It is generally for the plaintiff to show that his suit is not 
barred by limitation. So where a person after attaining majority 
sues to recover his property in the hands of his guardian or other 
persons for which cause of action has arisen daring his minority, he 
is bound to prove that the suit is within three year’s limit allowed 
by section 7 of the Indian limitation Act IX of 1908. 

(4) The decisions of an issue as to the age of a minor in 
proceedings relating to the apnointment of the guardian for person 
or property or both of such minor or in curatorship proceedings, are 
not judgment in rem enumerated in section 41 of Act I of 1872 
which are declared to be onnolnsive against the world, although uuder 
section 48 of this Act, these are relevent to prove that at a or upto 
certain time the said minor was under tutelage. 18 All. 478 ; 
17 Cal. 849 , referred to. 

(5) In a snit hy a ward to recover his property from the 
guardian appointed by a competent Court the guardian is not estopped 
from disputing the age of the ward unless it is shown that th« 
former (guardian) hy his declaration, act or omission has caused or 
permitted the latter (ward) to believe anything about the ward’s 
age. (Johnstone and Williams, JJ.) 

Hussnina r. Sahib Mir.—86 P.W.R. 1910 ; 213 P.LU. PIO; 

7 I.O. 505. 


^finor not represented at hearinff o'case bi/an>t ijuarjian — Proceed- 
intft cannot he treated as ex-parte. 

A minor is not bound hy any decree passed against Inm when 
he is not represented at hearing of the case by a guardian. The 
fact that the minor was actually present in Court does not render 
the proceedings valid, and the proceedings cannot be regarded as 
ex-parte. 

It is the duty of the Court to appoint a guardian of the 
minor, wlien no guardian has been appointed for the case, or the 
guardian appointed refuses to act. 24 Cal. 25 ; 24 All. 383 ; 
28 All. 137 ; 22 Mad. 137, followed. (Reid, C. J.) 

Mst. Ido r. Ruliu.—35 P.R. 19H> ; 43 PX.R. 1910 ; 

55 P.W.R. lylU ; 6 T.C. 663. 

Muhammadan Law—Compromise hy brother on behalf of minor brother 
—^Su\l hy minor through next friend conteUtny compromise^ 
Equity. 

Where a Miihurnmadan minor through a next friend impugned 
a compromise effected on his behalf by his ebler brother, who was 
his de facto guardian, without offering to pay benefit received by the 
minor under the compromise. 

//eid, that though the brother was not competent uuder 
Muhammadan Law to make the compromise, the suit must be 
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dismissed, leaving plaintilE at liberty to sue if ho is so advised when 
he attains majority. (Chatterji and Johnstone, JJ.) 

Nur Muhammad v. ^fst. Amina.—91 P.U. 1907 ; 

1«1 P.L.R, !9U8, 

Party to the iuit — Failure to set up personal ri^ht—Subsequeut suit 
for the j-roperty. 

A person who acts as the guardian ad litenx of a minor 
defendant in a suit which results in a decree against the minor is not 
estopped from contesting that decree and urging his own claim to the 
property in dispute in that suit, in a subsequent suit brought by him 
in his personal capacity against the plaintilf in the former suit, 
(Kensington, and Beadon, JJ.) 

(xanga Ram v. Naraiu Das.—118 P.L.R. I9H ; 

1 P.H. 1914 ; 'It i-C. 955. 

■ •Re-marriape of a minor's mother—-Her riqht to custody at natural 
(fuardian^ller late husband's reversioner to be auardian of ike property 
and not her neto husband. 

Even in case of re>marriage of a minor’s mother as long as the 
minor is too young to be taken away from her custody ttje minor 
should be left in her charge ; but one of the first reversioners of the 
deceased father of tiie minor and not her new husband should be 
appointed as guardian of the minor’s property. (Chevis. J.) 

Ahmad v. Ualmiataii.—82 P.W.R. 1917 ; 

40 ]-c. m7. 

-— Who rtntj be-^Guard'tan^Molher living in open adultry—Faternal 
auut — Guardians and Wards Acty IS. 7. 

Jluld, that appointment of minor’s paternal aunt us guardian is 
proper wlien it is found that the minor’s mother is living in open 
adultery and has iiorne children to a man to whom sbe is nut 
married. (Peadon, J.) 

Harnami «. Partahi.—67 P.L.R. 1914 ; 

3U P.W.R. 1914 ; 23 1.0.938. 

guardians AND WARDS ACT, (*'11 OF 1890). 

—“—Guardian of alleged married girls. 

On an application for the appointment of guardian of two 
minor girls all«g»*d to be married and living with their husbands, 
facts denied hy the applicant, the Court ordered the petition to be 
dismissed with leave to the applicant to apply again when she should 
have, in a regular suit or other proceeding in a competent Court, 
established either that the minors have not been married to their 
alleged husbands or that the marriages are invalid. (Chatterji, J.) 

Mst. Fakhran v. Alst. Juggaii.—p. 317 P.L.R. 1900, 

Jurisdiction—Suit for a declaration as to the plaintijf's right to marry 
his minor cousins as agatnst the mother's right. 

lleldy that a suit by the plaiiUitfs for a declaration of their 
right to betroth and marry their minor cousins, and for an injuctioii 
to the mother of the minors not to marry or betroth them without the 
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GUARDIANS AND WARDS ACT, (VIII OF 1890), S. 7. 

consent of plaintiffs, is not barred by the provisions of the Qnardians 
and Wards Act. (Reid and Anderson, JJ.' 

Mu. Uttam Devi v. Maya Ram.—10 P.R. 1904. 

*Sj. 7 and 8~^Duiy of Courts when ajyplieaUon for gnard'xanthxp 
nxade. 

Heldy that when the sole question before the Court is whether 
the applicant is a suitable psr-ion to be appointed gnardian of the 
minor or not, it is not necessary for the Oourl to do anything more 
than accept or reject his application. 

Heldy also that where a minor girl is living with her mother, 
the Court should leave things as they are, especially when she has no 
property, and should not appoint a statutory gnurdiaii, the mother 
remaining the natural guardian. 

Heldy further that it is iil‘»gal for the District 0‘*nrt to declare 
summarily that a minor’s marriage by the natural giiardian U invalid 
and that it has no power to demind «flcarity from the gu irdian by 
way of eiif jfoi ig r.h » JloKt’- further injunction that the guardian was 
not to marry the minor without the Oonrt’s jvermission. 
(Johnstone, 0. J.) 

Mit. Mohan Devi r. Madho,—84 P.R. 1915 • 

176 P.W.R. 1915; Ji I.C. 2J7. 

-—Si. 7y 17 and 21 ^Appointment of tjuardian^—Matters to be eonsider^d 

in marine; order for — Welfare oj minor—.Umor hashind and minor 
wife — Hu>hand not to heal'owei to obtain custody of hit wife bif heimj 
aiipointed guardian wh>re cannot obtain such custody by i'ivil Court, 

In considering whether an order should be made appointing 
a guardran for u mitior, (be welfare of the minor is tbe imruinouiit 
oousiderutioQ in the case. Where a Court is .satisBed that it is for 
the welfare of the minor that a guar iiaii shoold be appointed, 
an onler of appiintment should he micje. If the C>urt is not so 
satisfied, the order cannot he made. To appoint a guardian against 
the will of the minor, who is old enough to express an intelligent 
opinion, would not be for the welfare of the minor. 

It. C.y a minor, was married to a girl S. also a minor. 
The parlies were liituius, but S- became a convert to Muham¬ 
madanism and refused to livrf with her husbinl R. C. R C. applied 
under the Guardians and Wards Act ti he appointed his wife’s 
guardian. Heldy that su di iipp untioent wo ill not hs for tlie 
welfare of the girl, as. though it is for the welfare of a marrietl 
woman that she shonll live with her hushind, an<l though it is not 
for the welfare of grown np girl that she should lead a life of 
celibacy, to compel her to live with her husband against her will 
and under bis guardianship would only oo'idiioe to her unhappiness 
and such a life is about the worse form of bondage known in the 
world: for these reasons and al'O as the girl was nearly approaching 
her majority, no gnar«lian should be appointed. 49 P. U. 19U7, 
distinyuishetL (Raltigan and Chevis, JJ ; 

Bhagwaoa 1 ?. Ram Chand.—231 P.Tj.R. 19I!; 

196 P.W.R. 1911; 1 1 I.C. 478. 






CIVIL, UHlMINAL A Kj^VENUE. 



GUARDIANS AND WARDS ACT, (YIII OF mO), S. 7. 

- St. 7 and 15 — Guartiian, appointment of. 

Ifeli, fchftt it h » mUtftke to apsume that merely because an 
application is inaile a guardian must be appointed. The first thing 
to be done is to consider whether it is really necessary to appoint a 
guardian at all. 

Where the mother of the minicr is properly managing the 
affairs of her minor son no guardian need be appointed. 


(Robertson, J-) 


Mtt Deoki V. Bakhtmal..-ll« P.L.R. 1918 ; 

60 P.W.R. 191:1 ; 19 I.C. 78:1. 


Ss. 7 and 39 -Guardian appointed by vjiil by testator has no poioer 
under his personal late to teUct yuardtan oj the minor—Muhammadan 

r^aw—Minor under 15 years of aye. 

Held^ that under Muhammadan Law the father of a minor 
daughter who is under \ f> years of aoo and has not attained puberty 
is not competent to appoint by will a guardian of the daughter 
against the right of the grandmother of the child. The appoint¬ 
ment by will cannot be given effect under section 7 of the Guardians 
and Wards Act. fReid, (J. J.) r» t 

Bahadur Ah Mst. Biwi.—48 P.R. 1910; 52 P.L.R. 19lo ; 

66 P.W.R. 1910 ;6 I.C. 784. 


■Ss. 7, 47 and 4S—Guardian and icard—Review of order 

apvlxcatton for appointment of yuardmn. 

Heldy that the District Court is precluded by bection 48 
of the Guardiaus ami Wards Act from reviewing its order dismiss¬ 
ing an applioulion for appointment of guardian of a minor passed 
under section 7 of the Act ; for section 62:i of the Civil Procedure 
Code, does not apply to cases under the Guardians and Wards Act. 
rRatti'^an and Lai ('hand. JJ.) 

^ Metho.—148 P R. 1906 ; 
iii'i P T. li 1H()7 • 1‘2 P.W.R ' “ 




Ss, 7 and 17—Minor yirI—Re-marriage of her mother— Welfare of 

the minor _ Rower of Court not to proceed under the Act—d7ecessityjur 

proceedings to he shown. 

field, that re-marriage of a mother is not a sufficient reason 
to deprive her of the custody of her children, for the question in 
oases of guardianship always is, whether it is for the welfare of the 
minor to appoint a guardian. It is not for the Court to accept each 
and every application made for the appointment of a goardian. 

(Sluiili L.*l, ,, Hani—101 P.L.R. UlS; 36 P.W.R. 1015; 


7 >^1).^Mujorily Act, {III of 1375). S. 3 —Minority-Guardian and 

^Qxd Grant of ivrobate or letter» of to the guardian 

of a minor does not exlertd period of minority. 

The grant of probate or letters of administratiou to the esta e 
of a deceased person to the de facto guardian of a minor not i/j*o 
facto operate as declaration of guardianship or appointmen o 
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GUARDIANS AND WARDS ACT, (VIII OF 1890), Ss. 7 and 8. 

^tnardian of the minor within the meaning of section 3 of the 
Majority Act. (Johnstone and Lai Chand, JJ.) 

Ganeshi Lai r. Suraj Mai.—89 P.R. 1906 ; 

90 P.L.R. 1907 ; 136 P.W.R. 1906. 

■■ 8. 7 —anil paternal uncle^Freference, 

Beld^ that until contrary is proved a mother is the proper 
gnardinn for the person and property of a minor and preference is not 
to be given over her to the minor’s uncle specially when he is 
separate and was not on good terms with the minor’s falher during 
his life-time. The fact that she shall have to take assistance of her 
relatives in managing the property is not ordinarily objectionable. 
(Kensington, J.) 

Mu. Pertap Kaur v, Jawala Shah.—62 P.L.R. 1913; 

12 P.W.R. 1913; 19 I.O. 428. 

—“5^. 7, 29y 47 and 48 — Order appointing </uardian>^Finalil!f o/ — 
Sale by certijicated yuardian with permistion of Couirt^ Vendee^i title. 

An order appointing a guardian is 6nal (subject to any other 
order passed in appeal) even if it was made under a misapprehension 
of the facts of the case. 

A sale by a certiBcated goardian of the property of a ward, 
with the permission of the Court, transfers good title to the vendees. 
(Le Kossignol and Martineau, JJ.) 

Mst. Rahmun v. Mst. Husain Bibi.—73 I'.R, 1919; 52 I.C. 841. 

— —iSi. 7 and 17 — Order appointing guardian in conjlict with the decree of 
Civil Conrt-^ Husband—Custody of wfe. 

The minor girl concerned in this case was apparently married 
to two persons K and L. In a suit which took place regariling 
her marriage a decree was passed in favour of L. with a condition 
that he should have no right to her pers»m by execution until she 
l)eoaine a major. She had not yet attained the age of puberty, when 
L applied for her gnanliauship and this was granted. 

Ileld^ that this order is obviously in conflict with the decree 
of the Civil Court that he should have no right to her person till she 
was of age and must be set aside. (Wilberforoe, J.) 

Kliuda Bakhsh v Lai.—2 Lab. L.J. 509, 

•“*—iJ. 7 (3) —//inJa Caw — Guardian and ward^Wtll — Capacity to 
appoint guardian of nephew by will. 

lltld^ that under Hindu Law a mau has no power to appoint a 
guardian of his mioor nephew and any provision in a will made by a 
Hindu testatiir appointing a guardian of his nephew is not binding on 
Courts under section 7 (^3> of the Guardians uuJ Wards Act. 
(Chevis, J.J 

Dhanpat Ram t». Prem Singh.—220 P.L.R. 1911 ; 

220 P.W.R. 1911 ; 12 I.C. 452. 

... — Ss. 8 to lO^JJiscretion of Court—to l>e e-rercised to interfere loith 
family affairs which are satisfactory. 
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guardians AND WARDS ACT, (VIII OF 1890), Ss. 9 to 12 

Guardians “nd ^0'“'whe“„ t‘h''' 

infftrfrtrfln^^ -iu f when they involve an unueoessary 

As I p’""!*-' which are quite satisfactory. 

the affni ! f d'>ne by leaving people to manage 

he affairs of heir children in their ow./ way th7.n by attempting t, 


^fst. Hayat Khatun p. Mst. Shann Khatun.—93 P.R. IqH- 

2:^8 P.L.H. 1915; 26 I.C. 52L 
•s. 9~Ordinartt^ renUes^Temporary reiidence. 

'^o''ds ‘ordinarily resides’ in section 9 of the 
I Clean more than a temporary residence 

n h'lugh the period of such temporary residence may be consider¬ 
able. ntohertson, J.) 

Mubank Shah Khan p. .l/5t.Waj«h-ul-Nissa_53 P.L.H. 1902. 

i> 10^Application 6y uncle to be appointed guardian of hi» nephew 

«iot/ter—AWewily of counter application— Welfare of 


Ihe cede of a minor applied to be appointed guardian of his 
property* nuiiors mothor opposed the upplloation) and asked 

that she should he appointed- The Oourt i/rauted her prayer. 

L 1 1 appointing a guardian the welfare of the 

minor should be the detennining factor in the decision, and that 
though the next heir is peculiarly interested in the good manage¬ 
ment of the property, he ought not to be appointed when he is other¬ 
wise unlit. 54 H.R. 1898, referred to. 

Held, also, that it was not necessary for the counter-applica¬ 
tion made by the mother to be in the form prescribed in section lU uf 
the Cruardian and Wards Act. (Harris, d.) 

Azim Ullaht;. 3/^^ Zainab.—105 P.L.H. 190:5. 


■bt. 10 and 11 — failure to C'Wiplff with it$ provision. 

Held, that omission to give in the application the several 
particulars mentioned in Sub-section (1), non-fulhlment of the 
requirements of Sub-section (2) and (:^) of Section U) of Act VIII 
of 1890 and non-observance of the procedure laid down in Section 
U of the Act are grave irregularities which vitiate the whole 
proceedings aud the order appointing the guardian of a minor. i:35 
1 . H. 1893, followed. (Shah Din, ,).) 

Suchet Singh v. The Collector of Amritsar—58 P.W.R. 1910 ; 

74 P.L.H. 1910; 6 I.C. 645. 


Order fixing fee of custodian of propertu of ward—Appeal- 
Revision. i t O J I! 

No appeal lies against an order fixing the fee of a custodian 
of the property of the ward appointed under Section 12 of the 

Wards Act 1890. But the order is open to revision, 
ihe etteot of secUon 6 of Act XXV of 1899, Punjab Courts Amend- 
meut Act is to repeal and re-enact with modiheations section 622 of 
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OOAIiDIASS AND WARDS 

Ci.il Procdur. C.d. ■"•i >ll» p„„d„, 

Gnardiaus and Wards Act to section - 
Code must be ooestraed os a retereace t^S.^6^of 
in accordance with section o ot tn 

(Clark, C. J ) Bahadar Hardian Singh.-48 1®]*'- 

S 13-A^Z1 to appotot guardian-ProceHure not ,ntended to 

'''”‘Z%cednre under section 13 of the 
ActisnotiLended to be snm.narj-^^ 17 Bom 560 at p. .6- , 71 

1>. W. U. 1012, referred to. (Scott ^.1 

Jiwun ». Mst. Zebo.—63 1 • B- K. 1^1' • ^ 

.5. 13-Conrt'r dniu to gho th. olyector an oppoHunttg to prove that 

apvlicant is not fit to be appoin(et a *rhH obiector an opportunity 

" Held, that a ^onrUM ^ ‘^^S^that the'i^ppl.can't 

of proving under section 1-t ot Act viu o 

is not fit to be appointed (Shah Uin, J 1 ^ 

Kuri Mai V. Bhana vV.U. laOO; I I.C- 745. 

I i* ik/ lift 'Hiinor 

-S 23-Ilu,hand Claioitng to he guard,an oj las J 

o/proper inquiry. be a suitable 

gnardia^'o^ Mr.niijr ^e. J’ 

l:ne::ion'\:r:rAorVm> toe order of the Uistnct Judge 

k not maintainable. li'.’,,,., p.L.R. lol^: l'> I-C. li'o. 

lirhur. Lachmati.—71 P.W R. w * , P rdiunthp. 

6 . 17 -~Efectojcnanaeo/Teiitnono^^^^^ to he uppniuted 

One iUuwamMitit Wazir - .,roDertY bv right ot* 

ouardiaii to two minor children ^ utfuiust their fiitlier who 

iior being their maternal graud-molher aa » 

bud embraced the Christian religion. 

//eU, th.a the claim shou d^^^^ before the law and allowing 
while placing all religions «» ** ‘*’'^"* to individuals to ho 

to the fullest extent the right of ag^ “‘y^cts individuals, .so far 
governed by their own personal law, | croperty by reason 

as may be, from ihe loss of eitlier -pbe preservation 

of renunoiaiion of. or exclusion from, any „ j^^^^^rvation of the 

of such rights must be consistent roJte bavo to decide 

rights of others and when these c ash, th^ < ^ ^ 

helweeu rival interest according to justice, eq } 

also that the father has had his children, who were 

not of aoH to profess tlhristianity of their own choice, baptized ii 

the Cliriltian Oliuroh, cannot have any legal effect on the .ngi 

euardianship. (Clark, C. J. and Robertson, J ) 

" Gul Mohammad v. Mst. Wazir Bogam._60 P.R 
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guardians and wards act, (VIII OF 1890), Ss. 17 »nd 19. 

17 arirf /•^Husband toho (axled to oet restitution of a oood 
guardian. “ ^ 

that the provisions of the Guardian and Wards Act 
should not be enforced to enable a husband to get possession of 
his wife which ho has failed to do by execution of the decree 
obtained by him for restitution of conjugal rights. (Scott Smith, J.) 

Mst. Asa Rai r. Girdhari Ram.—3 Lah. L.J. 2 H:i. 

- $. ]7~Afat€rnal Grandmother and unde versus Paternal Grand- 

father. 

minor hoy aged 6 years had been left almost from 
birth to the care of his mother's mother and her son and during this 

period, the minor’s grandfather neither contributed to his support nor 
did anything for him : ' 

IleUi^ that, as against the minor’s g'*andfather, his mother’s 
inother was entitled to the castody of the iiiiaor so long as she and 
her son continued to make satisfactory arrangement about his 
welfare. (Kensington, J.) 

Ambo r. Ganga Sahai._44 P-W.U. Iyl3 ; 19:^ V.L.R. 1913 ; 

lb I.C. 141. 

17 lfe//are oj minor —Competition hetioeen minoPt jnaternal 
grandmothtr and jmternal «/rand/a(/ter’5 brother—Effect of failure to 
give security. 

Held., that a minor’s maternal grandmotlier is to be appointed 
guardian both for his person and property in the presence of liis 
paierual grandfather’s brother where in doing so is to secure the wel¬ 
fare of the minor. 

The District Court is jastified in superseding the guardian 
who does not furnish security witliin the fixed time. (Readon, J). 

Rutu V. Mst. Bhagan.—192 P.I^R 1913 ; 

46 P.W.H. 1913; 19 I.C. 609. 

- 8. 19 (a) —Minor chtld, presutnption as to the religion of _ I)uttf 

0 / guardian—Marriage of Christian minor with Chamar whether 
valid Christian Marriage Act XV of 1872— Right to he appointed 

guardian. 

//«'V, that a child in India must, under ordinary circumstances; 
be presumed to have his father’s religion and his corresponding civil 
and social status, and it is, therefore, ordinarily ihe duty of a guardian 
to train bis infant ward in such religion. H W K ?7(P. 0.1; 
hi B. L. R. 125; 14 M I. A. 309; 2 Suth. P. C. J. 621; 3 Sar P. G J. 
34; 20 E R. HO'J, followed. 

An Indian (>brisliaii who was originally a chamar Hied leaving 
behind bis wife and a minor daughter. Shortly after this the wife was 
received back into the t-Aamar brotherhood and immediately afterwards 
she married the minor girl to a chamar to whom she had been 
already betrothed by her father. On an application for the appoint¬ 
ment of a guardian to the person of the minor. 

lleld^ ())that the mere fact that the Indian Christian 
betrothed his daughter to a chamar did not warrant the inference 
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tliat he renonnced the Christian religion;' (2) that ioasmuch as the 
father of the girl was, and died, a ^jhristiaii, the girl must be 
presumed to be a Christian and the alleged marriage was, therefore, 
invalid; (3) that the mother of the girl having renounced the 
Christian religion was not a fit person to have charge of the girl, 
who must be brought up as a Christian until she reached years of 
discretion when she could choose for herself. (Scott Smith, J.) 

Canon S. S. Alluntt e. Badamo.—46 P.W.R. 1916 ; 

32 I.C. 897. 

Ss. 20j 27 anif 33 — Duit^ of tjua^Jian in tfealing with ward^s money— 
Invettment — Dut^ to aficount for profit made—Neglect of d^*ti/—~Breaoh 
of trust. 

A guardian stands in a fiduciary relation to his ward and is 
not allowed to make any profit out of his office and lie is bouo<l 
to Heal with the property of his ward as carefully as a man of 
ordinary prudence. The provisions of the Indian Trustees Act 
though not strictly applicable can be used as a guide. 

fJeldy consequently that if the wards can prove that moneys 
belonging to him had been used by the guardian in his business, 
the latter would be bound to account for the profits he had made out 
of the use of that money or could have made but for his gross or 
wilful default. 

Held, also that every plain neglect of duty by a guardian 
amounts to a breach of trust and he must compensate his ward for 
any loss occasioned thereby. 21 (-al. W.N. 4'^, rt>ferriid to. 

Prima /ante it is the duty of a guardian to invest moneys 
belonging to his ward and S. 33 "f the Act provides means by wliicli 
a guardian may obtain the assistance of the Court in his dealings 
with his ward’s funds. (Broadway and .'Vbdul Uaoof, JJ.) 

Labiiu Rain r. Bliag ^fal.—157 P.R 1919 ; 

2 Lab. L.J. I3't ; 54 U'. 926. 

— .. S, 24—Marriage of minor female wird— Respont^hiUtg of Coart, 

It is no part of a Court’s duty under the Guardians and 
Wards Act to assume direct responsibility for the marriage of a minor 
of whose person a guardian has been app*inted. It would be better 
if the Court simply decline'« to either sanction or prohibit the marriage 
of the minor to a particular person and leave the parties concerned 
to settle their disputes uiuong themselves. (Kensington, J.) 

Ijal tSiogh V- Sham Lai.—98 P.R. I914 ; 

201 P.i>.H. 1915 ; 27 I.C. 3H1. 

- S.25 _ Ap}‘licaiion for custody—Mother appointed gaardtan of person 

andproj^erty of minor son lioing with hts grand uncle—rljare of 
minor. 

The mother of a minor boy, who was gnardiun of the person 
and property appointed by the Court, applied under section 25 of the 
Gnardiuus and Wards Act for custody of the minor, aged about 14 
years, who was living with his grand-uncle, Ihe District Judge 
refused tlie application and directed that the minor should remain 
with his grand-uncle so long as he wished to remain with him. 
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Helds that the welfare of the luiuor was only to be consider¬ 
ed in deciding the matter, and the application was rightly refused. 

i/e/d, also, that the enquiry made was quite sufficient and the 
Court was not hound to make a protected enquiry. (Scott Smith, J.) 

Mst. Juggo Kuur V. Durga Das.—249 P.L.R. iyl4 ; 

159 P.W.R. 1914; 27 I.C. 257. 

—— 2'5, 39 and 47~~DiitT'\Gt Judge $ incomvefency to super$ide his prede- 

cessoT^s order appointing guardian — Removal oi guardian — ;l/ainlfnanre- 
Marriage — Appeal. 

On 9th June, 1905, E (District Judge) appointed D to be 
guardian of both persons and property of three minor daughters of G. 
nephew of D, and rejected the claim of Z and another. 

On 11th October, 1907, E’s successor A granted D’s appli¬ 
cation to arrange for the marriage of tlie eldest girl H. 

On Ibth December, 1907, A superseded the arrangement. 

On 2Hrd December, 1907, D again applied for assistance of the 
Court to enable him to regain control of R. 

On 24th January, 1908, A, without assigning any good reason, 
passed an order to the effect that u’s guardianship of H should be 
supersHd^-d in favour of Z and D should pa}' J share of profits of 
Gulum Qadir's land to N. son of Z. for maintenance of R. 

that the order of 18th Deoeinher, 191(7, is an arbitrary 
one and that of 24th January, 1908, is extraordinary and indefensible. 

A District Judge suo moto has neither power to remove a guar¬ 
dian nor to appoint a person whose claim has already been rejected 
by bis predecessor. 

Holds also, that, where a duly constituted guardian is willing 
to maintain, the Court has no power to pay out of the Ward’s pro¬ 
perty maintenance charge^ to a person who on his own account 
chooses to support the minor. 

Held^ further, that, without, assigning very good reasons, the 
District Judge is not justided in refnsiug help for restoring the minor 
to the control of the guardian. ( Kensiogton, J.) 

Dula Allahdi.—150 P.W.R. 1908. 
■S- 29—Applicahilitg of — Transjer bg guardian ad litem— 

of Court. nnneGPStarg, 

Section 29 of the Guardians and Wards Act does not apply 
to transfers of property made on behalf of minors’ by tbeir guardians 
ad Ixteoi ; No sanction of the Court is, therefore, necessary in the 
case of such transfers. (Shah Din and Wilherforce, J J.) 

Barrat V. Jamila.—til P.W.R 1918; 44 I.C. 554. 
—'jSj*. 29 and 30-^Cert\jicated guardian who is also natural guardian 
— Cowers of—Alienation without sanction of Court— Fa/idity— 
Alienation benefit iU to minors Kjftct. 

Dehiy that a naiural guardian, who has also been appointed 
guardian under the Guardiuus and Wards Act, cannot claim to be 
free from the limitations imposed by section 29 of the Act. 

Heldt also, that Section 30 of the Guardians and Wards Act 
gives a minor the right to avoid a sale of his property made by his 
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gnardian withoat the sanction of the Ooart; so that even if the whole 
of the sale price was spent in benefitting the minor, he is still 
entitled to get back his property. 122 A. W. N. (1905); 2 A. L. J. 
460, /oHotoed. 25 All. 59; |92 A. W. N. (1902), dissented from, 
(Ohevis, J.) 

ShibLal Sham Das —61 P.R. 1918; 162 P.W.R. 1918; 

no P.L.R. 1918; 47 I.C. 353- 

- Ss. 29 and 31--^Sah of wariVs property—Power of Court, to stop 

sale if injurious to ward^$peci/io Relief Act., Sections 38 and 42 — 
J^uty to restore benefits received only if other party acted in <}OOil 
Jaith—Deftndants not to restore benefits. 

Tbe Legislature did not intend that a Court should give 
permission to a guardian to sell (he ward’s property without fixing 
at least an approximate price and without clearly usoertuining what 
is to be sold and the value of it. 

Even if a ('ourt has given sanction under section 29 and 
section 31 (1) it is not beyond the power of that ('ourt to intervene 
and stop the sale, if it finds something detrimental tc tbe ward’s 
interest is contemplated. 

If a plaintiff sues to undo a transaction entered into by his 
guardian in bis name during bis minority, then if the other 
party has acted in good faith and the plaintiff or hit estate has actually 
received benefit, tbe plaintiff mast, as a condition precedent to the 
undoing of the said transaction, restore the said benefit. If, however, 
the minor or quondam minor is the beatus posstdens and is being 
sued by tbe other party, a claim against the minor for refund of 
the benefit would fail. (Johnstone, (\J. and Rattigan, J.) 

Sultan Singh v. llashmat Ullab—38 P.L.R. 1916; 

109 P.R. 1915; L9 P.W.R. 1915; 2w I C. 804. 

^—5. 30-^'Any other person,^* whether include creditor injuriously afiected» 

The words “any other person affected thereby” in section 30 of 
the Guardians and Wards Act (VIlI or 1890) do not include a 
creditor who might be injuriously affected l>y a transfer of property. 
(Rattigan and Scott Smith, 4J.) 

Laiji Das r. Chet Ram —104 P.L.R. 1914; 

75 P.W.R. I9i4 ; 75 P.U. 1914; 22 I.C. 829. 

— 30—^Mortgage by guarxiia’i~-^So sanction of Court as to interfSt— 

Suit on mortgage—MinoPs duty to refun i benefit— IleasouablH com^ 
pensation—Interest post diem. 

A guardian of certain minors mortgaged some property to 
plaintiff agreeing to pay interest at 9 percent, per annum. Tbe 
plaintiff sued for recovery of the mortgage-money and obtained a 
decree for Us. 3,U'0 principal audits. 2,156-3-0 interest and costs 
against the defendants and the property under mortgage. Ihldt 
that under S. 30 of tbe Guardians and Wards Act the alieuatiou 
was merely voidable at the iustance of the minors and although it 
was correct that the District Judge in sanctioning the raising of a 
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loan by the widow did not; oxprossly moiition tho rat« of if)tere«t to 
be allowod» tho tninors oould not be granted tbt-ir prayer without on 
their part, restorinjT »ll benefits which they had receiv<«d iiinler their 
guardian’s contract i e they must restore the principal amount and 
also reasonable interest and that 9 percent, per annum was reason¬ 
able interest. 

also, that although the term in the 1304 mortgage was 
four years, the Lower (*ourt was enticed to allow interest after 

due date by way of compensation or damages for at least six y«ars 

after that date and that 9 per cent per annum was reasonable cotn- 
jieusation. i9 All. 33 (P. (\), referred to, (Uattigan and 
Le Rossignol, JJ ) 

hiuhammad Ismail p. Gaiiri.—24 P.U. 1316 ; 

M I.C. 316. 

- S»- 3f^ 47 anti 4S — Appeal Or, ter dire.(:tin,j fUin,j of iicciunti and 

/ af,meu( Of money. 

Ueld^ that an order under S. 34- (d) of the Guardians and 

Wards Act, directing the guardian of a ward to pay a certain sum 

of money as balance due from him is not appealable but it is open to 
examination by the High ("ourt on tlio revision side (Broa<lway, •}.) 

Ram Jas r. Chani.—4 Lull L.d. 2?2. 

——•S'/. 34, 7 {3) and 2S—Appointment of teitatmniary guardian by Court 
— litf Itabildy to (isTntfh security. 

A guardian und«r a will, who has also applied for aD(i 
accepted the position of a guardian uod*'r the Act, may be called 
upon to furnish security under section 34 of he Act. (tjhatterji, J.) 

ISukh Dial V. Karam Ohand —3!t P.R. i908; 

162 P.W R. IVOt*. 

■ jjs. 34 and 37~^ I direction to guardun to deposit nuney due to minor 
— Appeal. 

Where a guardian is directed to dtpo^it in tiie Court the 
money due to the minor there is no appeal against the order but 
it may be corrected on revi>ion for proper reason. (Abdul Raoof, J.) 

Hadba ICishen v. KbushiRam.—67 I.C. 303. 

- - Sf . 34 (e), 39 («)ar»d 43 — (juardian disobeying order under S. 34 (e)— 

Imposition tf fine ultra vires — Cr.^per procedure—Removal of guardian. 

Where a guardian omitted to obey the direction of the Court 
S. 84 (e) of the Guardians and Wards Act, he could be removed 
from the guardianship under S. 33 (e) of the Act, But such omission 
is not punishable with the imposition of a fine, and S. 45 of the Act 
does not make such omission punishable. (Shah Din, J.) 

Naiabat Ali v. Mehtab Bibi.—34 P.R. 1312 ; 30 P. W.R. 1912? 

137 P.L.H. 1912 ; 14 I.C. 7«9- 

-- g* 37 and 41 (<3) —Suit for accounts by ward against guardian*s 
representalive-^MaiutainabiUly. 

Ileldt that a ward is entitled to maintain a suit for account 
aud iho amount due to him against his deceased guardian s legal 
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representative. 18 Ind. Oas. 87fi, followe f. 96 P.R. 1886, referred to 
74 P.W.R. 1911: 78 P.L.R. 1911 ; 22 All. 332, dissented from. (Shah 
Din and Leslie Jones, JJ.) 

Jamil V. Mehran Bihi.—55 P.R 1918 ; 

124 P.W.R. 1918 ; 122 PL.R. 1912 ; 46 I.C. 457. 

— 39 and 47 (3)^Appeal^Order refusing to remove guardian. 

No appeal lies from an order refusing to remove a guardian. 
(Shah Din, J.) 

Ram Kishen p. Thakur Das.—1'.)5 P.W.R. 1912; 14 1.0.56. 

■■■ S. 39 (e)—Removal of guardian. 

Held, that, guardian’s failure to comply with the terms of 
his appointment justifies his removal by the Court. (Reid. C.J.) 

Gheba v. Mxt. Bhari.—164 P.L.R. 1913; 98 P.W.R. I9i:i; 

20 I.C. 10. 

——5. 3.9 (/i)—Ctt'R Procedure Code^ S. 114 — (juardian appointed 
residing outside j urisdiction — Removal — Review. 

Where a person, who, at the time, was residing outside the 
jurisdiction of the Court, is appointed the guardian of a minor he 
cannot be removed from such guardianship subsequently, under 
section 39 (h) of the Guardians and Wards Act, on the ground 
that he does not live within the jnisdictioo of the Court. 

The provisions of S. 114, Civil Procedure Code, do not 
apply to orders passed under the Guardians and Wards Act. 143 
P. R. 1906; 105 P.L.R 1907, relied on, (Reid, C.J.) 

Ralla V, Maiiglan.—174 P.L.R 1912; 116 P.R. 1912; 

211 P.W.R j912; 15 I.C. 559- 

■ 8. 39 (3 )—Hindu tcidowt'^^Re^marriage Act (X ^ of 1850) sectuns 3 
5 — Will-^Hindu widow appointed guardian of pproperty hg wxil-^ 
Re~marriage^ effect of. 

Held, thiit in the absence of any clause in a Will, appointing 
a widow as guardian of the property of a initior, that her guardianship 
of property shall cease on her re-marriage, she does not become 
legally disqualified by re-marriage. 

Section 5 of Act XV of 1856 expressly provides that a 
Hindu lady shall not, by reas m of her re-marriage, forfeit any 
right to which she would otherwise he eutitled; testamentary 
guardianship comes within the scope of her rights. (Kensington, J.) 

Mst. Maya Devi «- Gopal.—47 P.L.R. l9l3; 

32 P.W.H. 1913; 18 I.C. 133. 

——<S. 41 (3)^Accounts, suit for, against deceased guardian s representa¬ 
tives not maintainable. 

A ward s suit aginst the widow .and minor sons of his late 
^.^o.irdi.in fo ud tiou of accounts is not maiutainuble. 22 All. 3;i2, 
followed. 1 Ind. Gas. 338; s. o. II Bom. L.R. 19u; 7 Ind. Oas. 214 
at p, 215, distinguished. 5 O.W.N, 207, referred to, (Kensington, J.) 

Pritain Singh v. »Sardar Muhbarik Singh.—78 P.L.R. 1911; 

74 P W U. 1911; 9 I C. 591. 
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guardians and wards act, (VIII OF 1890), Ss. 41 and 43. 

t-oreX'7ft:Z <•/ 9 <‘’^rd,an-RHurn of 

**““*’ appointed by the District Court 

^ P^’opt’rty bus come into possession of bis property as 
guardian be can be compelled by that Court to give it upon ceasing to 

whif^l “ “‘^twithstandings any claim he may have on the property, 
which he can establish by a Civil suit. (Robertson, J ) ^ 

rarmanand v. Arura Ham —88 P.L.U 1912; 

112 P.W.U, 1912; 14 I.d 674. 

6 . 47 {4 --Liability of guardim to render aecounti—Liahilitu of 
guardian s hetrt an ,7 surety. 


Jleldy that a guardian is not relieved of his lialnlity to render 
accounts unless there is an express order discharging him and in 
the present case there was neither an express nor an implied order 
discharging him, therefore this suit against deceased guardian’s son 

and his surety is maintainahle. 2 o P. K. lylo, followed. 
(Martiueau, d.) 

dagat Singh v. Suudar Das ~3 Lah.L.J. 864. 

6 . 41 (4 )—Order oj ditcharye not express—Ctvil suit by ward for 
accounts — Matntainabiii'y. 

that in order to bar a C'ivil suit by a ward on attaining 
majority against guardian for rendition of accounts, the order of 
discharge under section 4i (4) of Act VlTI of IbWO, must he in express 
terms and not by implication. IJjt a suit based on fraud discovered 
subsequent to such order is always maintainable. 84 Gal. 211- 
7 Ind. r^ag, 214 , followHii. 5 0-\V.N. 207, rejerred to. 

Where a minor on altainiug majority made an application for 
chocking the accounts of the guardian on the ground of his bad 
faith, Ac, and the applicant was directed to raise objections he 
wished to raise by a certain date on which he (applicant) failed to 
appear and coasequentl\ the following order in vernacular was passed: 

fields that this did not amount to an order of discharge 
under the above section. “Hughpat Uai hazir. Amarnath hazir nahut. 
Uaghpat Uai 7ie narpil bahtyat Amar Nath ko ,/e chnka hat our kul 
Jaidad bill kawata Amar Nuth kar di /ui Lihaza inwptddam dakkit 
ilafter howe. (Translation). 

Uaghpat Uai present. Amar Nath absent. Uaghpat Uai 
husjurnished to Amar Nath a copy of the account books and has 
made him over whole of the property, the case may therefore be 
sent to record room. (Broadway, J ) 

Amur Nath v. Uaghpat Rat.—25 P.R. 1918 ; 

108 P.L.R. 4217 ;;73 P.W.R. 1917 ; 41 I.C. 344. 

- S. i3 (7) and (4) — <,.P. Code, S. 39, li. 3 [2j—Secnrili/ from (juardian 
—Death of petitioner — Abatement. 

lleidt that the District ijourt was competent to require the 
guardian of a female infant to furnish security ‘ to prevent his 
giving the^ infant * in marriage to any person without the consent of 
the proper male relation of the girl. 
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guardians and WAHDS act, (Vni of IHIMD, Ss 47 and 4S. 

On the application of a person the gnardiun was ordered io 
furnish security. The order was appealed against hut before judgment 
was pass<*d on appeal the person on whose application security was 
demanded, who was respondent on appeal, die<l Held, that the order 
did not abate on account of the d^^ath of the respondent, 

(Reid. 0. J.) 

Garjda ilal r, Rainji 1) »s—2{) P.L.R. 1914 ; 

12 r.W.U 1914 ; 23 I.O. 351. 

' ■ Ss. 47 and 41 '-‘Avpf^ai —.l/tnnrN propertt/ in i>osxp.»xion of third 
ferson^Rfm^du of gnarjian—f’ra* Uce — Gwa'‘dian^, 

There is no provision in the Guardians and Wards A«t 
aulhorizing a Oourt to compel a person in po.sses^ion of a minor’s 
property to land over Ihn prop rty t) the person appointed guardian 
of the miuor*s pr<»perfy. 

No appeal lies against an order of tlie District Judge declining 
to compel a person in posses«i'm of a minor’s property to hand it 
over to the guardian ami referriog the guardian to a sf-parate suit. 

(Chevis, J.l 

Nathu Ram r. Karmon.—40 P.L.R. 1912; 1 I5 P.W R 1H12; 

i:i I.C. 32 h. 

■ ■ Ss. 47y 4S and 34~~.Af>/eal conippttn'-y ^Order directintj ynardian 

to j)Qy into Court bdance tine from him 

No appeal lies against an ord«r calling upon a guardian to 
pay into Court the balance due from him on setllemont of liis accounts. 

Ordrr under section 34 of t!jo Guardians and Wards Act are 
open to revision by the High Tourt. (Broadway, J.) 

Ram Jas r. (Ihani. —55 I.f\ 5^<7. 

— S*.47 and 43 —Order appointing yuardian — Reriexo. 

field, that an order made by a oourt. appointing guardian 
of a minor under the Guardians and WarcPi Act is not open to 
review. J43 P.R. 1906. foUoioed. (SooH Smi li, J.) 

Kfst. Sharfan r, BlioH.—4 Lah.L..]. 274. 

—— Sx. 47 {h) and 48—Order of Court reinrniny appltcaiion Jor 
ynardianship for presentation to proper Court under section 9 — Appeal 
—Revision—xVo inter/rrencf. 

Where the senior Subordinate Judge at Laho''e relumed an 
application for guardianship of certain minors for pres‘’ntali in to the 
District Court at Amrihar, on the ground that the ordinary residence 
of the miuors being at Amritsar, he had no jiirisdicti )n to entertain 
the applicalion. 

field, (11 that cl, fb) of sootion 47 allows an appeal from an 
order inader under section 9, sub-section (3), returning an application; 
hut that an order uuder the 1st clause of seclion 9 of the Act is not 
appealable. 

(2) (a) That the High Court’s powers of revision under seoltou 
43 of the Act are not to be exercised in cases where other remedies 
are open to a petitioner, an<i, in the present ca.se, the appellint 
could present the applioation for appoinlment of a guardian to 
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(b« Amritsar Court. (6) Thai the petitioner's iuoouveaieuoe was 
no ground for the exeroise of this exoeptioual power. (Abdul 
Rftoof, J.) 

Mtt., Murad Bibi v. Umar Din.—107 P.R. 1919 ; 

53 l.C. 563. 


S, 48^Suil to conteit order diimiisin^ applioation for guardianshipt 
whether maintainable, 

A regalar suit practically to oootest tbe finding of the District 
Court under the Uuardiana and Wards Aot VIII of 1890 to the effect 
that the plaintiff is not father of the minor and consequently he is 
iDOompeteui to claim the guardianship of the minor's person is barred 
by the provision of Ssotion 4S of the Act. (Shadi Lai, d.) 

Nagina Siagh r. Suuilar.—24 P.VV.R. 1916 ; 

33 l.(\ 9P7. 


GENERAL CLAUSES ACT (X OF 1897.) S. 21. 

_ S, 2I—Factoriei Act, Ns. 2Sy 29 and Sl^Fower to approve—Fower 

io cancel. 

Whore an Inspector of Factories approves of a custom of 
working particular factory, be has power, under section 21 of the 
General Clausf ‘3 Aot to cancel the approval. Where, however, 
an appeal is pending from the order of canoellation it is not 
desirable to institute a criminal prosecution in rsspect of th-^ factory 
having been worked in contravention of the order of oanjellation, 
during the pendency of the appeal. (Abdul Raoof, J.) 

Madan Mohan Lai v. Emperor.—59 l.C* 587. 


HAQIYAT. 

A/funm^^oy^ tlmt the word ‘Haqiyat’ means rights m unmovfl- 
uble property and though it is as a rule used in oonnecliou 
with landed property there is nothiog to prevent its application to 

house property also. (Chens, J.) o. p iqii 

^ Bawa Singh v. Laohman »>iQgb.—24 P.R. 1911; 

18 C P.L.H. 1911:56 P.W.R. 1911; 10 I-C. 850. 


HIGH COURT. 

Fewer8 in r^Dision — Teckniai error. _ 

It is discretionary with the High Court to interfere on revision, 

and it will not exercise its powers, merely because the lower Court 
has erred on a teohnical point, if it appears that the lower Court s 
decision does substantial jnstioe between tbe parties 93 P. 
19n' 11 Ind.CttS. 445; 151 P. W. R. 1911, followed. (Chevis, J.) 

Abdul Rahman v. Bhagwan Das.—120 P L R. 191-; 

59 P.W.R. 1912; 13 LC. 720. 

IhiUna of'—Vntu of sub:>rdmate Court to follow. - 

the Hitjh Court to whiob it is subordinate quite 
of any c^onflict of authority that there may be between that 
aod tL decisions of other High Cour.e, aod of aoy views wb oh 
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HIGH COURT. 

casp with which it is dealing ; that io doing otherwise it would be 
guilty of grave disrespect to the Court to which it is subordinate, 
(Clark, C.J. Cbatterji and Uattigan, JJ.) 

Kassu 1 -. Attar Singh.—lOy P.R, 1908; 207 P.L.R. 1908; 

142 P.W.R 1908. 

HIGH COURTS ACr(24 and 25 Vlf T. C. 104), S. 15. 

—-j 5 75—/7ir/ft CourVt jioxopT of r&vhino order—Legal PracUiwneti Act, 
Section 36—Pnvjah CV.7*r/jr A*t, S Li. 

The High r’ourts have, however, held that in the exe rcise 
of the general powers of superintendence and control vested in them 
under the provisions of section 15 of the High Courts Act they 
have jurisdiction to interfere with such orders, and in M m Smglt v. 
Emperor, 3 Ind. Cas. 9??; 11 P. R. 1909 Cr.; 115 P.UR. l'909: 
10 Or. L. J. 44-1; 28 P \V. FI. 1909 Cr, a Division P>Huch of the 
Chief Court ha.s also decided that it h is similar jnrioUiction uud«r 
section 13 of the F^unjah Courts Act in cases wiiere an order under 
section 38 of the Legal Practitioners Act has been passed [)y a t5\il 
^Jourt. Rut section 13 of the Puniab Courts Act gives the Chief 
(^ourt a power of superintendence and control only over Civil Courts 
and the provisious of that section are not revelent to a case where 
the Chief t'ourt is asked to revise the order of a District ]\r igistrate. 
3 P. R. 19U0 Or.; P. L. R. 1909 p. 17 Cr., dissented Jroin. 
(Kensington, C.J. and Rattigan, J.) 

Sadr-ud-Din v. Emperor.—266 P.L.R. 19|4; 18 P.R 1(14 Cr.; 

51 P.W.R. 1914 Cr.; 25 1.(h 513. 

high way. 

■■ -Dedication — Public street—User of roa<l hy public as of right-^Pre- 
supmtion^ JJedtcatton limited to parttoular class of persons^Burden 
of pro>j—Punjab Municipal Act, section 3 (3) (b). 

A limited access by the public to a private place doe.s not 
operate to convert it into a public strser, fi R. 686; 20 B. 148. 
referred to. 

Where, therefore, the gateways of u privite serai belongiug 
to the pluiutitf and two other private persons having fallen down, 
he proceeded to put them in position and the Municipal Committee 
served him with a notice to remove the gates, upon which he brought 
a suit for a perpetual injunction to restrain the Miinicipsil Coiumittee 
from interferring with the gateways in dispute : Held, that 
iua-^innch as the serai was a private one occupied by the tenants 
of the proprietors, who liad a right of way over tlie road leading 
through a square owned F*y the plaintiff, the closing of the gateways 
would give them a oanse of action, hut the Municipal Committee 
had no right to interfere with the gateways in dispute. (Juhtistoue, 
C.J- and Bcott Smith, J.) 

The Municipn) Committee, Kama) v. M.ahoraed Umar 
Duraz Ali Kbin.—1118 P.R. tyih; Clo P.L li. *916; 

146 P.W.H. 1916; 35 I 0- ioK. 

■ Public street—Opening of d door into—3uU for injnn:iion ^Special 
damaje—Second Appeal—^Finding bised on no evtden e. 
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HIGH \VAY. 

^ * 

from ’dZ? ? '’*T’ Prrvonf uoothor 

public St, root of a vill igo 110 ^ 8 ^ h old 
damagfl to hiuisolt, eve,,' ?f i,s soil wL Tri "ll *“i 

also, that a Bndil of 

in u second appeal where i t'* be set aside 

the record. (Johnstone, J) ^ evidence to support it is on 

Mam Chandt'. Bud lUn —179 P.u.H. JW)!- 

bO P.UMi. 1914 ; 24 r.o. yu2.* 


(i 1 j Marriage. 

(1!^; Partition. 

(13) Heligious Biidovvinent. 

( 14 ) He-union. 

(!•>) Peversioner. 

(lb) Sanyasi. 

( 17 ) Stridiianam. 

( 18 ) Widow. 

(19) Will. 


I*y Hindu Law *See Hindu Law 


HINDU LAW. 

(I) Applio ibility. 

(^) Adoption 
(S) Begotten oliild. 

(4) t^‘hv**rsion. 

(.0) Uobu. 

{G) Gifts. 

(1) G.iur.tiansiiip .-iiid :\ria,)rity. 

(8j Inheritance. 

(w) Joint Fainilv. 

(10) Maintenance. 

HINDU L.^W_AP 1 *L 10 ABILITY 

-Applicability of —Aroras—Bound 

— Widow—Aroras. 

-Applicabiliiy-Bikaneer “ MabesMes-A^^^ j ' 

Law applicable AVe Hindu Law—Adoption. ^ ^ ^ 

4 II, ri P.W.R. 3HI5; 57 p L R 1915 - ‘>7 T p 701 

and /Ja,,„her. ^>->e.colu,le.l-Sure...,ou-Cu,lo,nor lUndu LaV 

Under Hindu Law daughters aud diughter’s sous are 
preferab e heirs and exolude nephesv, when the deceased at Z 
time of his death was not a member of a joint Hindu fainilv // u 
that the plaintitfs, Brahmins of Gurda Z W trict ^'hnm 
burden lay had tailed to establish a speiial .osZm iet “.rhyZhem 
under whioli daughters and daughter's sons were exclud^ed by 
nephews ooutrary to Hindu law. (Uohertson, J.) ^ 

Talek Nath v. Jugan Nath .—240 P.L.R. I91 1 ; 

■AppUoabdUy — liruhmm. of viUaue r/t'ull 'pLith ' 

-Personal lau, or Cu,.o,„/ “ ' “ “ ^ Jioesrmn, 

In the ease of lirah.nnn. the initial presumption is that they 
are not governed by custom hut by their personal law 

Ilie question whether such persons having given up their 

personal lavy aud adopted the custom of the tribes among which 

they dwell, depends chiefly 011 the fact whether they are dependent 
mainly upon agriculturo. 

Founds that Brahmans of village Cbirah, Tahsil and District 
Rawalpindi, are not proved to be governed by agrioultarul custom 
in the mutter of alienatioas. Although many of them no longer 
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HINDU LAW-APPLICABILITY. , . , j -iu 

flxoroise any priestly functions and aotnally cultivate the land v?i 

their own hands, it is not established that agriculture is their sole 

or Diaiu occupation. ^Chevis, J.) ^ ^ ,,v,o 

Fakir ('hand v. Rain Ohand—128 P.L.H 191-» 

62 P.W.H. 1912; IH I.C.709. 

Ax>p\\cahil\i^ of—Cutiom of succo$$ion. 

Ihld, that it is the plain duty of the courts to decide 
of succession on personal law unless a custom has been estab is e 
which modiHes that law, and that iu the absence o* P'’ 7 p 
custom, Hindu Law should be followed in this case. (Shadi Lai, O. 

and Le Rossignol, J.) . t .. t i nc 

Daiipa V. Oallu.—4 Lah.L.J db. 

-AppUeahililit to Khaliks 0/ runjah—Entieing. auay a murtttd woman 

— Divorce — Khatikt—Low clast Sudrat, 

Held, that, as Khatiks are low class Su.lras they «« n®*' 
follow strict HioHn Law, oonseqnently there appears no prohibition 
among them of divorcing a wife by a written deed, 

Bholar r. The 0rown.-181 P.L.R. 1914; 31 r W H- 

Applicability to khalri traden- 
afplyinO’^Pretumption. 

The prioofiry t6st for t n i 

cnstoin or Hindn Law Lr”' mO 


am ■m ^ 

■i/mdii La to or Custom test for 
determining whether agrinuUaral 


as a chief means of livelihood. 


59 P R >908; 175 P.L.R. 1910, 

as a oni^i ujo»u 3 ui uvcmiv^w. *' . .. . 

followed In the oase of Khalris, the initial „ 

they follow Hindu Law. 137 P.L.R. 1911 ,/oRoioed. (Agnew 

and Shadi Lai, JJ.) p r -o 1911 . 

Hakikat Rai r. Ram Saraii IdO P.L.K. 191-* . 

16 P.B. 1914: 23 l.C. lo*. 

Apphcahmy—Sikh—Comer,ion from Uuhammadinum—ll>nja Lato 

“‘“’‘Siks are governed by Hindu Law as modifiel ‘'r 
Sikhism admits of conversion and no special ceremony is p 

(Reid, P R^iaifi r.'V f ,1913; 

100 P.L H. 1913; 18 L(-. 930. 


HINDU LAW—ADOPTION. 

Ste Also ADOPTION. 

(!) Forms of adoption. 

(2) Adopted. 

(3) Ceremonies necessary loan 

adoption. 

(4) Consent of next reversioner 

(5) Estoppel. 


(Cj Evidence. 

(7) Results of adoption. 

(8) Simultaneous adoptions, 
(y) Successive adoptions. 


(5) Estoppel. . v' 

-AdopUon —Hindu Law or Cuttom—Brnhmin ayriculttiriits 0 / Kungra 

Ihsirict-^d^o need of ceremonwi—Mature age of a<ioptee. 

Held, that among agriculturists all that is nece.^sary 
adoptioQ is the unequivocal intentiou to adopt aocompao e y 
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treatment and that elaborate Hindu ceremonies are not ueoossury. 
In such a case it is aRo immaterial that the adopter is of mature 
age nod the parties are Brahmins by onste. Treatment from the day 
of adoption up to the date of institution of the suit, though for 
a short time is sufficient where the objectors rush into Court at 
once. (Johnstone, J.) 

Prabhu Dial t> Kahan.—41 P.W.R. 1912; 78 P.L.R. 1912; 

14 I.O. 479. 

——— Capacity to he taken—-^Daughter^t ton —Custom of khairit 
in Arariitar. 

//r/c/, that the plaintiff has succeeded in establishing a custom 
recognising tl»e validity of the adoption of a daughter’s son among 
the Kkatrts of the town of Amritsar, and that he must he treated 
as the validly adopted stm. 72 P. R. 1878; C4 P. R. Ib83; 162 
P. U. 1883; 57 P. R. 1886; 24 P. R, 19U0, on. (Shadi Lai, 
O.J. and Lr Rossigiiol, J.) 

Parmauaud v. Shiv Oharan Das.—2 Lah. 69; 21 P.L.R. 1921; 

16 P.W.R. 19 21; 3 Liib.L.J. 82; 59 l.C. 256. 

■ Adoption — DautjhUrs' son^^Custom — PUadini/it^^eu) point raised 
after record of evidence^Eitoppel—^ Attestation of <{eed-^Alienation 
bif widow —Cirii Procedure Code (Act XIV of 1882), .SVtioni 44, 
678-^ Ml sjoinder of cause of action. 

The general rule of Hindu Law that the adoption of a 
daughter’s son is invalid may he Varied by family custom. When 
the factum of such adoption only is disputed the Court may very 
properly refuse to allow the validity of the adoption to he questioned 
after the parties have produoed their evidenoe. 

In a suit to set aside several alienations made by a Hindu 
widow it was contended (1) tliat the suit was bad for misjoinder 
of causes of action, and (2) that the plaintiff’s father having attested 
the deeds of transfer the plaintiffs svere estopped from questioning 
tlie validity of the alienations. 

One of the doods purported to ulfect the devolution of the 
inheritance after the death of the executant. The second deed 
recited that the exeoutant was absolute ow »er of the property 
alienated, having inherited it fro'n her husoaud’s adoptive father 
by virtue of her right of succession and also by reason of abandon¬ 
ment and relinquishment of their rights by all the collateral owners 
of the said ndotive father. 

Held, that it was doubtful that the suit was not bad for 
misjoinder of causes of action, and that if there was any such 
misjoinder. Section 578 of the Civil Prooeduro Code cured 
the defect. 

That the plaiutitf was iu no way estopped, for the widow 
was not coinpelent to alter devolutiou of lier estate after her death 
and a reversioner by giving his consent could not confer power upon 
her which she did not possess aud that the the plaiutl^s olaitning 
as next heirs uf the deceased husband of the widow were uot adooted 
by the deed in which the widow recited that she had inherited the 
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ftstate from her hasband’s adoptive father (Lord Maoaa„ten, 
Lord Atkinson and Sir Andrew Sooble and Sir Arthur Wilson) 

Lala Rup Narainc. Gopal Devi.—93 P-K. 

63 P.L.R. 1910; 146 P.W.R. 1909; 3 I.C. 382 (P.O.) 

Adoplion-KrUma-Smoenion-RtgU of adopted ion to succeed 

coUaterally—Custom—Appointment of hetr. 

Held, that under Hindu Law it is only in the case of a 

adoption taking place in the D.atlaka form that the adopted son has 

the right of collateral succession. Incase of a customary adortion 
an adopted son ordinarily succesds only to the estate of his “doptive 
father, as the relationship between the two is a purely personal one. 

113 P. L. R. 1908, referred to. (Shah Din, J.) „ . 9 . , . 

Jiwan Mai p. Jamna Das.—-b? 

232 P.W R. 1911; 101.0.822. 

Jats of Gujranwala—Dittrict —Co/ia(era(s— 

onoe adoption is validly ooniploted the adopter is not 

“""•■a): .rucripe..». ...i.i.-e 

custom of ihe tribe to which the parties belonged, 9 
nearer collaterals, on whom the onus lay, had failed to 
the adoption of the defendant was invalid on the ground that the 

plaintiff! were nearer ooUaterals. • nf fhe Iat$ 

The general though not the universal p-inoiple of the Ja * 

and kindred tribes is undoubtedly that a man .nay appoint an he 

from amongst the descendants of a common ancestor p ,1 l oos- 

need not necessarily appoint the nearest collateral. 10 P. R. 1 

^It U alsol’ Tener’id'^principle that the age at ']'>>>«'• ‘he ad-P'i"" 

take* place is immaterial. 4U P R. 1900 ; 18 • J'- ' ’ j 

P. R. 1U09; 63 P. L. R. 1909, referred to.. (Robertson and 

^'‘smit Singh r. Mula.-44 P.R. 1913; 23 P L.R. 1913; 17 I.C. 350. 

“Adoption —Jttius —Pviver of ividow to ajopt. 

^ /ieW, that among jGina a widow Ztutl 

special oerem-mies are not necessary except that the ac s . 

apparent and dne pul.licity should be given to ^^Bton 

Evidence of adoption discussed and found insuffioient. (l^ensington 

and Beadon, JJ.) , , luri. 

tSri Mandarji v. Fateh Ohand. -^5 I fj. . ■ » 

Adoption — Suter'i son—Valid amony non-ayricuUural /Jamas of 7ou.fi 

that though the non-agriouUurul Bunias of the Delhi 

District are governed hy Hindu Law, but adopiion of a sis er s sO 

13 valid among them. (Robertson, J.) o.cpI R Ufl2* 

Bfii Indar Singh v. Baiisi Lai.—218 ^ 

230 r.W.R. Lyi 2 : 88 F H- 1^1^; ^ 
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HINDU LAW- ADOPTION—CEREMONIES. 

ion—iV<Jn-ayri<3«/turijii—KUatris. 

/lelilt that amou^ the parties to the snit, uou-af^rioulturis* Khatria, 
whom strict Hindu Law did not apply aocordiu^; to the statoinenU 
of the parties, adoption of a sister’s son was not invalid. 86 r . H. 
1904; 79 P. U. 1901;S. 0. 107 P. L, R. tQOl; 24 P. U 1 S. 0. 
P. L. R. 1900 p. 437,rft/’<»rr^d to, (Soott Smith and Ryves, Jd.) 

Schnu Mul V. Nanak Chand.—16 P L.R. 1911; 

4 P W.R. 1911; y I.C. 36. 


CEREMONIES. 

—- Aduption—CaremonifiS necessartf /or—Exoution of deed and treatment 

at adopted ion, ejfect of. 

The Hindu Law insist for the validity of an adoption upon 
the performance of some formal but not necessarily complicated 
oerecuuny of givinji and taking, 

Tlie execution of a deed of adoption followed by appropriate 
treatment does not of itsolf constitute a valid adoption under the 

Hindu Law. (Shadi Lai and Le RossignoU JJ.) 

Ganga Ram t\ Amir Chuod.—50 I.C. 355. 

-^do;.(ion—rcre'monit;j—AViatrii of Lahore—Adoption of daughter t 

ton whether valid. . , 

/iW.i, that according to Hindu Law of adoption the essential 

and operative portion of tho ceremony is the giviig and the accepting 
and in the Punjab where the strict Hindu Law ceremonies are rarely 
observed in their entirety the giving and aocr ptiog of a child in 
adoption is all the ceremony that is essential. 

According to the custom generally prevailing a'oo>'K 
Khatries tlie ad aption of a daughter’s sou is valid. 43 P. R. l«o9 ; 

35 P. U. 1885,/ottoujei/. Tn. i ■ a , 

An adoption made by a widow of a Iiahore Khaln under 

authority conveyed to her by" the will of her late husband confers 

upon the adoptee the rights of a real son for all intents and 


^ ^ A daughter oannot succeed in the presence of such an adopted 

son, therefore after adoption a gift by the widow of her husband a 
immoveable property in favour of her daughter is invalid. 

Reasonable mesne profits are recoverable by the adopted son 
from the daughter for the period she illegally remains in possession 

of her father’s property. (Shadi Lai and Le Ro^signal, JJ.) 
or Mal.-152 P.W.It. 1916; 84 L C. 478. 

Adoption — Ceremomet—Patta Ihmam ceremony not estential even 

aocordino to Hindu Law. , 

//«!(/, that, in the Punjab, no elaborate ceremonial ot any 

kind is required for a valid adoption and even from the point of view 

of strict Hiudu Law the Paita Ilomam ceremony is not essential. 

(Kensington, O J- and Beadon, J.) r r> 

Diwau Gbaud r. Dawarka Natb.—*271 .. 7,0 

175 P.W.R 1913; 20 I.C. 303. 

Adoption^Content of next revenioner—Remoter revertionert bound. 

In a case of adoption, the consent given by the next reversion 
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of the adoptive father takes it out u£ the power of the remote 
reversioners to object. 78 P. R. 1908; 138 P. W. R. 1908; 16 lud 
Oas. 469; 68 P. R. 1912; 194 P. W. R. 1912; 210 P. L. R. 1912, 
referred to. (Johnstone and (yhevis, JJ.) 

Sohaj Ram v. Ram Lai.—78 P.L.R. 1914; 69 P.W.R. 1914 ; 

22 I. C. 542. 

Adoption — Estoppel — Evidence — Essential. 

A first adopted B and sobsequently adopted 0. After the 
death of A. B. and 0. divided his property equally as the result of a 
law suit between them : 

IJeldy that C or his representatives were not thereby estopped 
from sobsequently deuying the validity of the adoption of C. and 
that section 115 of the Evideuco Act did not apply to the case. )9 
I. A. 2u3; 20 C. 296; 7 M. 3, explained and dissented. 10 0. P. 307; 
44 L. J. C. P. 109; 31 L. T. 785; 23 W. R. 747, referred to. 
(Johnstone, and Rattigau, J J.) 

TeU Ohand, v. Gopal Devi.—46 P. R. 1912; 127 P.L.R. 1912; 

180 P.W.R. 1912 ; 13 I. CJ. 482. 

—Adoption — Evidence^Bikaner Maheshries—Admissibility o/ evidence 
to vary document unambtyuouS'-^Adoption by widows of two men— 
Double adoptian—Foreiyn judyment — Bikaner^ Court. 

It is a well established principle of Hiu lu Law that a widow 
can adopt a son to her late husband when she h is been authorized by 
the latter to make the adoption or, possibly, where her late husbands’ 
kinsmen assent to the adoption and there has been no express or 
implied prohibition by her husband- 

The fact that an invalid adoption wis recognized in a 
judgment as having taken place in fact does not affect the right uf 
the person who would be entitled to property if there were no 
adoption, when he was uo party to suit in which the judgment 
was passed. 

That the laws relating to adoptions prevailing in Bikaner 
estate would not govern the parties who had left the estate many 
vears previously and settled in Delhi. 

That adoption effected by widows of two persons is invalid 
according to Hindu FjCw. (Rattigan aud Scott Smith, JJ.) 

Gopi Kishen v. Gopi Kishou.—57 P.L.R. 1915; 

27 P.W.R. 1915 ; 27 1 . 0 . 7 ui. 

Adoption — Evidence — Deed’^Quantuni^Beyistered deed of adoption — 
Ac continuous treatment as son. 

Ai executed a registered deed of adoption in favour of B^ 
admitting therein that he had adopted B since his childtioud. 
Within a short lime of the execution of the deed A declared m Court 
aud also in mutation proceedings that he hud appointed B as his 
heir. A few months after, however, .4, in a written deed of com¬ 
promise filed in Court stated in express terms that he had never 
adopted aud that the deed uf adoption had been executed by him 
in B.^s favour merely owing to his displeasure with bis uearer 
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lliero was uo evideiioti of oontiiiuoas treutinoDt of 13^ by A, rs 
his adopted sou ever since the date of alleged adoptiou. The 
recital in the deed of adoption as to the time of adoption was cou- 
Iradioted by a previous statement of i?, himself. 

6 '., reversioner of A., sued for a declaration that 5, was not 
tlie adopted sou of A. In the suit A consistently repudiated the 
alleged adoption : 

ffeldy that under the oircumstauoes the alleged adoption could 
not be said to have been satisfactorily established. (Shah Din, and 
Agnew, JJ.) 

Ghulam Haidar u. Ghulam Nabi.—227 P W.H. 1918; 

842 P.L.R 1^13; 21 I. 0. 648. 


— Evidence—^Treatmant ai ion — Adoptor*s declaration-^Froo/. 

The existence of eumity betweeu the adopter of a son and 
bis collaterals is evidence of a strjng motive for the former to injare 
the latter and iu these oircamstances, a Court should require 
specially strong proof that the adoption 
a mere ‘‘paper” affair. 

Where there was u d ted of a loptiun 
that the person adopted was treated as 
died a few mouths after the execution of the deed without making 
any further deolaratiou ou the subject.—Z/isIi, that the factum 
of adoption was not proved. 40 P. R. 1905; s. c. 18 P. L. R 1905, 
liistinpuiihed^ (Johnstone and Ohevis, JJ.) 

Bura 1 '. Narain Singli —6j P.WR. 1911; 82 P.L R 1911; 

u T n c.r.g 


was a genuine act and not 

b it no believable evidence 
a son and the adoptor had 


A doptian-^ Evidence — Proof-^Treat vienf. 

Held^ that, in cases of adoption it is necessary that there 
should be a olear expreisiou of an intention on the part of the 
adoptive father to adopt the tioy oouoernod as his sou, and such 
intention is sufficiently manifnsted by the execution and registration 
of a deed of adoption coupled with a clear docluratiou in Court 
and subsequent treatment of the adoptee as adopted sou. 

But where the oollateral.s of an adoptive father rush into 
Court with a suit for a declaration iu respect of an adoption 
without allowing him a reasonable opportunity of proving ooulinuous 
subsequent treatment of (be boy us bis adopted son for a sutHciently 
long period, they most nut expect the Court to grant tliem a 
deoiurutiun simply auJ solely because such subsequent treatment has 
nut taken place, (^^hah Din, J.) 

Gurbaohnu r Bujba.—>99 P.L.R. 1911; 63 P.W R. 1911; 

42 P.R. 19U; 9 I.C, 821. 

‘-ADOPTION—RESULTS 

■^Adoption—ItetuU of — Succe^tion — Collateral-^Right of adopted son 
to tucceed eollaterallg — Cuitorn—Appointment of heir. 

Ideldt that under Hindu Law it is only in the case of an 
adoption taking place in tbe Dattaka form that the adopted son has 
the right of oollatteral succession. Iu case of a oustomary adoption 
sun ordinarily succeeds only to the estate of his adoptive father, 
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as the relationship between the two is a purely personal one. 113 
P. L. R. 1908, referred to. (Shah Din, J.) 

Jiwan lilal v. Jamua Das.—67 P L.R. 1911; 232 P.W.R. 1911; 

lO I.C. 822. 

—iSuouaiiion— o/ collaterals oj adoptive father to 
succeed to the propertif of adopted son. 

It cannot be urged for the first time on appeal that the oase 
should be decided aooording to general eastern when the oase has 
been decided aooording to the personal law of the parties on their 
pleadings in which they have admitted that they do not know of 
any oastom contrary to their personal law. Under Hindn Law a 
daughter's ion cannot be adapted in tb« dattaka form by twice-born 
classes. 

The family of the adopted son is not altered and no relationship 
with the adoptive father's collateral relations is established when 
adoption is not according to dattaka form, but according to established 
oustono prevailing among nou-agricolturists or kritrima form. 
(Ohitterji, J.) 

Baij Nath v. Shamboo Nath.—113 P.fj.R. 1908. 

— — Adoption — Results—Agreement—Right of adopted son—Ante aiioption 
agreement limiting rights o'adopted son, how far valid. 

An agreement between the adopted father or mother and 
the natural father or mother of the adopted boy by which the latter's 
rights are to take effect after the adoptive mother's death is perfectly 
valid. 

Where therefore, a deed of adoption reserved to the wife 
of the adoptive father a right to his property dnring her life-time. 
Heidi that the condition was binding on the adopted son. (Scott 
Smith, J.) 

Sbanli Parsbud v. Mtt. Dhan Devi —42 P.W.R. 1919; 50 I.C. 113. 

~ Adoption—Rights of adopted son—\fttakshara Law. 

Where the adoption is not in the Dattaka form, be cannot, 
nnder Mitaksbarn, snooeed collaterally in the adoptive father's family, 
(Broadway and Abdul Ruoof, JJ.) 

Tirath Ram v. Khan Devi.— I Lab. 588; 3 Lah.L.d. 35; 

buI.C. 101. 

■— Aiioption—Rights of — A’aturnl son. 

An adopted son takes one-fourth of the entire estate in the 
presence of a natural son. Bv adopti >n the mloptee becomes a 
oo-parcener with the aclopter who oould not thereafter dispose of 
any property belonging to the joint family. (Shadi Lai, O.J. and 
Le Roaaignol, J.) 

Parmanand v. Sheo Obaran Das_2 Lab. 69; 21 P.L.H. 1921; 

15 P.W.R, 1921; 3 Lah.L.J. 82; 59 LC. 256. 

—^Adoption—^Results—Pre^adoption—Alienations—Rights o/—iduit— 

Contesting authority o/—DaughterAndaw i/ competent to question. 

Heldt that the customary appointment of an heir is to all 
intents and purposes tantamount to a bequest ond, therefore, a 
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HINDU LAW—ADOPTION—RESULTS. 

person who oannot contest the power of testamentary disposition of 
a proprietor cannot be allowed to challenge the power of nominating 
an hor. A danghter-in-law, therefore, under the Cnstomary Law, 
oannot attack the adoption made by her father-in-law. 63 P. R. 

1912: 222 P. W. R. 1912; U Ind. Oas. 23; 94 P. R. 1913; 177 

P. W. R, 1913: 20 Ind. Oas. 454; 162 P. W. R. 1913; 20 Ind. Oas. 

^89, foUoioeif- 63 P. R. 1903, diitinguiihe<{, (Chevis nod Shadi 
Lai, JJ,) 

A/if. Basanti e. Natha.—12 P.R. 1916:58 P.W.R. 1916; 

36 P.L.R 1917; 3d 1.0. 147. 


Adoption — Suocestion—Riffhli of members of natural family of the 
adopted person in the property of the adoptive^ faiher-^Praotice — 
Evidence—Doe.uments net printed. 

Where a person has been removed from his natural family 
by adoption, his heirs should be sought for among those related to 
him in his new family and relationship in his natural family is of 
no aooonnt in the matter of succession. 

The property in suit belonged to one L. D. who adopted M. L. 
as his son. It was inherited by M. L*s grandson*® widow in due 
oonrse of succession. On her death dispute arose between her 
daughter and a oollnterui of 51. L. to sucoeed the property left by 
the widow, 

ileldy that M. L. being aflliated to L. D.*s family by 
adoption his collateral in the original family had no right to inherit 
the property in dispute. 

Where it was urged by the appellant that the Lower (?ourt 
had wrongly refused to admit in evidence documents on the hie 
of a previously decided suit aud the appellant when asked to state 
what documents he required to be printed did not take any notioe 
of the matter, the Chief Court under the rules of praotioe and on 
the objection of counsel for respondent refused to refer at the 
hearing of the appeal to the hie of the suit previously iustitiited. 
(Anderson and Harris, JJ.) 

Bhikbu 5Ial v. Mtl. Chaodo.—79 P.L.R, 1902. 


-ADOPTIONS—SIMULTANEOUS. 

—ado;>tfoni— Invalid—Ejfect of. 

Under Hiodu Uaw, the adoptiun of a second sou during the 
nfo>time of a previously adopted son is invalid, 1 f a person adopts 
two persons simultaneously both the adoptions are invalid. A person 
whose adoption is legally invalid remains in the family of his natural 
father. (Johnstone aud Rattigan, JJ.) 

Tek Chand i^. Gopal Devi_127 P L.H- 1912. 

180 P.W.ft. 1912; 46 P.R. 1912; 18 I.O. 482. 


-ADOPTIONS—SUCCESSIVE. 

Quooesttve adoptions invalid xohen prior adopted ton is alive* 

Under the Hindu Law, the adoption of a second son during 
the life-time of the hrst adopted son is invalid. (Scott Smith, J.) 

Shonti Prasad v. Mtt. Dhan Devi —42 P.W-R. 1919; 501 C. 118. 
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HINDU LAW-ALTENATION. 

See CUSTOM—alienation. 

HINDU Law—JOINT FAMILY-ALIENATION. 

-BEGOTTEN CHILD. 

Rights of—According to Hindu Law and according to English law 
for many purposes"^ What are. 

A plaintiff having a right of pre-emption does not forfeit 
hie right by suing jointly with one who has no snob right. 88 P. H> 
189H, referred to. 

A person not boro at the date of a sale cannot claim a right 
of pre-emption in respect of that sale. 

If, however, a Hindu plaintiff proves that at the date of 
sale was en ventre sa mare it is possible that bis claim for pre¬ 
emption might have some force for according to Hindu Law a child 
begotten has if subsequently born all the rigbtsof a child in existence 
16 M. 76; 2 M. L. J 244; 55 P. R. 1903; 117 P. L. B. 1903; U Ind. 
Oas. 60; 173 P W. R Ly 12, referred to. (Rattigan and Bf*adoa, JJ.) 

A/st. Mangli V. Bobha Singh.—218 P.W.R, 1913; 

1 P.L.R. 1914; 20 I.C. 272. 


ANCESTRAL PROPERTY. 

Ancestral property^A/eaning oZ-^Rroperty inherited by two brothers 
from materrsal grand-father‘^Saiure of estate, 

'Anoestrul* property in Hindu Law is to he limited to 
property which has come from certain male lineal ancestors as 
enumerated in the text-books. 

Where two brothers inherit a certain property from their 
maternal grand-father, they hold it as joint tenants with right of 
survivorship and not as teuauts-in-oommon. (Kensington and 
Shah Din, JJ.) 

Karam ('baud v. Jai Kum.—92 P.R. 1914; 224 P.LR. 1914; 

U4 P.W.K. 1914; 24 I.C. 928. 

-CONVERSION. 

—Couversiou—Effect on the figlit of liiuuiiters of joint family to sue 
to deoUre mortgage by father invalid. See Hiodn Law—Joint family, 

father. 

89 P.R. 1915; .31 I.C, 476. 

•— CAmversioa—Ejfrci ...... 

Conversion does not dissolve a marriage under the Hindu 
Law. (Abdul Raoof, J.) 

Alst. Nandi v. Emperor.— 1 Lah. 440; 5'J I.C. 3'1. 

^ onvertion — Alarriage—No dissolution possible by xoifns converuon 
to Ham^CustoHy of lotfey professing conviction to Islam^Equity 
and good conscience. 

Heidi that apostaoy of one of the parties to a marriage in the 
case of Hindus, does not per se annul the marriage, and a Hindu 
buiband’s suit for restitution of conjugal rights cannot be defeated 
by the fact of the wife’s conversion to Islam after her marriage 
with the plaintiff. (Jubustone and Rattigan, JJ.) 

Jamna Devi r. Mul Raj.—49 P.R. 1907; 83 P.L.R. 1908. 
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HINDU LAW—('ONVERSION. . r rr- 4 

Conversion—Mahamiiiadunisiu—Effect of—Coiivoraiou ot lUnda 

to Mahanoadanism separat*>3 him from the joint family, (buadi 

Lai and Leslie Jones, JJ.) loij? 

GaD}ja Singh v. A/it. Begara.— j7 P.R. 

159 P.W.R. 1916; 4 P.L.R. 1917; 35 I.C. 549. 

CentJ^fiton—A/u/ia?»fna/aniim— Sikks-^Stlfki$ni admtt$ oj hfuh(i'n\~ 

^nadani heing conretted to Sikhism. 

Ihld^ that :— , . . r • 

1 Sikhism has at all times been a proselytising religion 

and has sought converts not only from Hinduism hut also from 

“ontlandish” religions such as Islainism and Ohriatianity, and such 

converts are recognised as Sikhs by the Sikh community. 

2. There is no a prior? legal or customary bar to the conversion 

of a Mohamadan man or woman to the Sikh faith and that such 
a convert after initiation becomes a Sikh, and even a Singh 
in the latter event, that the initiation has been ^Sected by the 
yahul system of baptism instituted by Guru Gobmd Singh. 

(Reid, C-J. and Rattigan, J.) 

Dhalip Kanr p. Patti.—99 P.R. 19Ui 

' lUO P.L.IL 1913; 18 I.C. 930. 

-Conv*?riion—Sikh Jat-/lWuction 0 /i«)eeperfl 5 J —C’onperrion—A/arrsa^rt 

Cblioted a sweeperess B. whose husband 
living B’s husband prosecuted A, for abduction. Some time 
after that A and B turned Muhammadans and went through the 
t * f .Y,ofri«aft nrescribed by Muhammadan Law, They 

Hv^d Ir'man aud wile tor a long series of year,, and sobaequent^to 

his ccnplaiot for ,1^ res.llt'‘!rthe .narriag^e 

of*’’! and'^’B^a son ('/ was born to them. 0 lived with A and was 
treated by hi.n as well as bis brotherhood as his legitimate son 

• liM that there ;-i“,rr'Lr‘’U:rr A married her and 
'’ot:qlnU; C Car'the^^e^irl son of A. (Hohertson and 

e. Jawahir Singh -5d IMl. 1912; 2d0 


(2) Family Debts. 


DEBTS. 

(1) Antpcetlent Debts. 

(3) Son's Liability. 

Debts—Antecedent debt. . , . , 

An antecedent debt is one which was incurred not only 

prior to the security sought to be enforced hut mus » q 

independent of it. (Abdul Raoof and Harrison, JJ.) 

Leikh Shah v. Dma Nath.—b.-t l.U. .iio. 

DebU—Antecedent dehtt—Mortgage ‘J'ySn L aatisfy 
The son’s share of the family property is not liable to satiety 







1386 


THE PUNJAB DIGEST—iaoO—1922. 


HINDU LAW—DEBTS-PAMILT DEBTS. 

a morfgago created by the father unless it is shown that the mortgage 
was created to discharge an obligation antecedently incurred by the 
father and the obligation was incurred wholly apart from the owner¬ 
ship of the joint estate. :^9 A. 437 : 51 A. 285; 6 P. L. J. 72, 
/oUoxoed. (Soott-Smith and Abdul Qulir, JJ.) 

Lakhn Mall v. Bishen Dis. — 3 Lah. 74; Gf> I. P. 408 ; 

(1922) Lah. 291. 

debis^Litabtlitu of famtluSme/it of familu-^Liahdity of 
mxeinhe*-* of a joint Hindu /aniiltf^Frfisuinptmn—Debts manager. 

The plaintiff.s sned S. his father B. and his brother J. for 
reonverv of a debt incurred by S. alone and decree was passed 
against them, on the finding that when the debt was incorred all 
the three defendants were members of a jdnt Hindu family. It was 
not shown that the loan was taken either for the benefit of the 
family or for the purposes of a joint family business. 

ffoldf that under the cironmstanoes B. and J. were not 
liable to pay the debt. There is no presumption that a debt contracted 
even by the manager of a Hindu family wa? contracted for the 
benefit of the familv or firm. (Leslie Jones, J.) 

Bhura ». Banarsi Dns.—174 P.L.R. 1915; 113 P.W.R. 1015; 

30 r.P. 481. 

“^-^JJebts-^Manager—^Liabiliti/ of junior members. 

There is no presumption that a debt contracted by the Manager 
of a Hindu family was contracted for the banefit of the family. In 
each case it most be proved that the debt for wiich ail the members 
of the family are sought to be made liable was incurred for the bene¬ 
fit of the family. 174 P. L. R. Iyl6, referred to. (Abdul Ruoof and 
Harrison, JJ.^ 

Mela Mai v. Gori —3 Lah. 288 ; (1922) Lah. 200 ; 

60 I. 0. 485. 

—■■ Debts — Manager-^Liahtlxig of ywnor and adult co-parctners 

Where the mauagor contracts debts for the ordinary purposes 
of the family business, the co-parceners whether adult or minors are 
liable but only to the extent of their share in the property. 
(Broadway and Abdul Raoof, JJ.) 

Bishen Singh r. Kidar Nath.—2 Lah. 159; 62 1.0. 80U. 

—Lioiibty of familtf — Trade^Dtbis contracted bif, if binding 
on famitg. 

There is no presumption that a debt contracted by the 
managing member of a joint famil)' badness was contracted for the 
benefit of the family or for the family business. I. L. R. 34 All. 
\'i5y fotlowe-d. (Rattigan, (b J .) 

Ham Dhau Das i>. R imji Das.—P.L.R. 1919; 50 I.O. 215. 

- •Dehis^Trade—Debt hg manager^Liahihtg of minors. 

A joint family which carries on a trade handed down from 
auoestors beoumes a trading family, aud in such case, the minor 
members are liable for the debts coutracted by the managing member 
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HINDU LAW—DEBTS—family DEBTS. 

ptirposps of f.lie trade or purposes inoideatal to it. (Soott 
Smith and Leslie Jones, JJ.) ' 

. Layal Singh u. Bahai Singh—60 T.O. 610. 

^ a 'L j IFidoyj’i riy/it 0 /reiidence—Exclusion of decree 

Held, that, a decree obtained against a debtor or his legal 
representative f..r an ordinary debt incurred in family affairs takes 
precedence of the debtors widow’s right of residence in the family 
hoiue left by the debtor (her husband) (Johnstone, J.) 

Msl. Bhagwanti v. Messrs. Jlaodonald.—150 P.L R 1909; 

152 r.W.H. 1909: 4 T.t^. 1015. 

—I^amiltf debts—Dpbtx incurred bit one of the members — Liabilitt/ oj other 
members — Presumption 

Held, that it is not a correct statement of Hindu F^aw to say 
that when a debt was onntraoted bv one member of an admittedly 
jnitit Hindu family, it is necessary for the plaintiff to show that the 
debt was raised for joint family purposes, on the contrary the pre¬ 
sumption would be tije other way. 

Held, also tbit where the Ooiirts below have taken so wrong 
a view as to how cases of that kind ought to be dealt with, interfer¬ 
ence on Revision is jnslihabie. 45 T. R. 1599 ; 59 P. R. lS9i5 ; 
34 Bom., 72, referred to. 241 P. W. H. 1912; 48 P. R. 1913, 
distin^idfhed, 34 All. 35, dissented from, (Johnstone, C- J,) 

Brij Lai r. Jaishi Ram.—172 P.L.R. 1915 ; 

106 P. W. U. 1915 ; 30 I. 0. 500. 

DEBTvS—LIABILITY OF SON. 

•Son's liabihtif — Father's debts^Onus, necessity — Proof, 

field, that, where a son contests an alienation made by bis 
father in consideration of old debts, and it appears that the debts 
are not imaginary and that the father was not immoral or extra¬ 
vagant. the burden of proving want of consideration lies on the son. 

Held^ also, that it is for the alienee to prove clearly the 
necessity for alienation. Necessity cannot be inferred merely from 
the facts that the alienor’s bolding was a small one and that he got 
into debt by degrees. 

Held, further, that a mortgagee cannot, in a suit against the 
alienor s reversioijers, obtain possession of even a fraction of the 
land, unless be can prove that the trunsactiou was wholly for a 
necessity. 24 P.R. followed. 

But where the consideration of a mortgage partially consists 
of an old mortgage which is for necessity, the mortgagee may fall 
l)ack on the former mortgage. (Chevis, J.) 

Miran Bakbsh c. Qudde Ram.—89 P.V7.R. 1912; 13 I.C. 556. 

80 ns UahUity-^Btnding debt-^Money borrowed by father for family 
purposes — Son, whether liable for repayment—^Death of son pending 
appeal—Liability of family property. 

Where, in a snit to recover money due on a deed, it appeared 
that the father of the defendant borrowed the money for family pur¬ 
poses, the father and the son forming a joint Hindu family : 
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HINDU LAW—DEBTS-SON’S LIABILITY. . j 

Held, (1) that the father in borrowing the money acted as the 
aoent of the family and, therefore, the son was as mnoh liable for the 
payment of the debt as the father ; (2) that under the oircnmstanoes 
Ihe question of the son’s personal liablity did not arise, as he had died 
during the pendency of the appeal leaving has widow as sole 
heir, and that the family property was liable tor the amount, (bhad 

Anant Barn e Mansa Ram._3d P. W. B. 1916; 32 I. C. 780. 

])ehis Sons liability—Decree debt. . 

A .simple money decree for Bs. 1.000 was passed against a 

Hindu on the basis of two bonds dated 4th August " 

execution thereof the decree-holder attached certain houses which 
were admittedly Joint family properties. 

debtor’s son applied to the Court to raise the attachm^^^^ 

but the Court refused to do so. He then instituted a suit for a 
declaration that the houses are not liable to attachment and sale 
It was contended on her behalf that the debt in question was illegal, 
inasmuch as the six bonds in lieu of which the 
had been obtained were executed during he minority h » ^er 

Held, that the debts were justly due by the Utner to the 

decree-holder and that no such illegality has been 
nature of these debts as would absolve plaintiffs from Ins ohl.gaBon 

to pay them out of the joint family property. l6 M. 9» f 

11 W N 1 S 5 - 31 t*. H 1911a referrsd to. * 4 . 

Held, also, that the onni of proving that debt 
or illegal and that he was in consequence relieved ' 

obligations to discharge it was clearly upon the son, and he hav g 
failed to discharge it, the joint family property is liable. (Abdnl 

Haoof and Mnti Sagar, JJ.) o r i r nh T. J '>B3. 

Rain Rattan Hasant R:u.-2 Lah. 2b.i; 3 Uh.M. 

nj.ti Son s liabilitu-^Iagainst father. 

To render a son liable for the fathers del.ts, the 
of a decree against the father is not an evidence against J'" 
was not a parV to tbo suit in which the decree was obtained. 

(OhoMs, J.) Kasturi Mai o. Lajja Bum.—Ct) I-fl. 751. 

]>,U!—Son'shahiltty—FalheT-Mow<t decree—6ons ij 

A money decree against a Hindu father, neither for illegal n r 

immoral purposes, whether for fuu.dy I-urposes or not, may be 

enforced in his life time against the entire joint fam 1) props y 

and is binding on the sons. (Abdul Boot and Moll Sugar, J 

^ Ram Rattan v. Busant Rai.—2 Lah. 2b.S. 

J)e.bt—Son't HabiUty—I^^^oral FuTi>oses—Consid£ration--Proof^ 

Onns absencftof any proof to the ooutrary 

the presumption is that property purchased in the name of a rn.no 

son belongs to his father. (2) The property purchased with the aid 

or on the security of ancestral property is itself ancestral property. 
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HINDU LAW—DEBTS—IMMORAL DEBTS—SON’S LIABILITY. 

(i^) If all Dflcessary and l«gal debts of a person are defrayed from 
one koown source^ the presumption that all other loans were expended 
on immorality arises only whon the debtor had no debts of business 
on which the loans ynt^ht have been expended with propriety. 
50 P. R. ]913; 17 Ind. Cas. 7 35, referred to. (4) In a suit brought 
against the heirs of an original debtor for the recovery of moneys 
aiivanced on the security of mortgage-deeds, the on«j lies on tlie 
plaintiff to establish that full consideration passed. (Chevis and 

LeRossignol, JJ.) 

Inder Narain v. Nanak Chand —.'>8 P. R. 1910 and 1917 ; 

74 P.W.R. 1916 ; :12 I.C. 454. 

s liability—Illegal ond immoral debit — Immoralily — 

Proof of. 

Held., that, if a debt is contracted for an immoral purpose 
by a Hindu father, it is not binding against the son, even if the 
property is acquired by the father himself. 

Held, also that, although in order to prove that a debt was 
incurred for an immoral purpose, it is not sufficient to prove isolated 
acts of immorality or even general immorality but there must be 
clear connection between the immoral life and the debts contracted, 
yet it is not necessary to show that the proceeds of each loan wa.s 
separately spent on a specific act of immorality. It would be sufficient 
to prove that the borrower was at the time living a licentious life, 
beyond his means, indulging in dri«ik, riot, prostitution and debauchery, 
and that at the same time, he was without any business or occupation 
on which the money might legitimately have been spent, without 
showing on which particular act of immorality the money was spent. 
If it is proved that at the time of the loan, the borrower was 
notoriously wasting his substance in riotous living and spending 
large sums beyond bis income and above his station in life, in this 
way only, the loan contracted in the midst of such living and spent 
upon it would be a loan contracted for immoral purposes. 53 P R 
lyol; I. L. R. 20 Oni. 328: ]. L. R 13 Gal. 21 (P. 0.): 13 L A. 1; 
0 1. A. 88; [. L R. 5 Gal p. 148; 4 0. L. H. 22C; 31 I. L. R. 
All. (F. B.) 176; 6 A. L. *1. 263: 1 lud. Gas. 470, referred to and 
exjdamed. (Robertson and Beadon, JJ.) 

Ram Nath v. Bulaqi Ram.—50 P.R. 1913; 15 P.W.R. 1913; 

69 P.L.R. 1913; 17 I.G. 735. 

■” Hebtt—LxalnUty of ton—/lletjal or immoral debts~^Creditor party to 
falher't xoasie. 

A Hindu son is bound to discharge the debts contracted by 
bis father, unless it is shown that they were contracted for illegal or 
immoral purposes ; and where it is alleged by the son that a particular 
debt was contracted for such purpose, the burden lies on him to 
prove his allegation. 

The burden is not dicharged by showing that the father lived 
an extravagant or immoral life ; there must be a direct counectioji 
between the debt and the falh. r’.-i immorality. 
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HINDU LAW—DEBTS—IMMORAL DEBTS—SON’S LIABILITY. 

Where in a suit for possession by a mortgagee it appeared 
that the deceased mortgagor lived a licentious life far beyond hi9 
means indulging in drink, rioting and prostitution and the plaintiff 
mortgagee lived in a porfion of the same house which was occupied 
by the mortgagor and had full knowledge of the latter’s mode of life 
and the manner in which he wasted his stibstauce, 

Ihld^ that the mortgagor’s son was under no obligation to 
discharge the debts incurred by the mortgagor for such purposes. 
(Shah Din and Le Rossignol, JJ.) 

Jasvanti v, Tej Naraiu.—120 P.W.R. 1017; 

41 I.O. 19:2 ; 10 P. R. 191f<. 

•—6}on*< iiahxhly—Immoral debif—oj estate aflet 
fatker^i Price of liquor $uppl\ed to father. 

Ileld^ that according to both AfitaAiAara anrl Dayabhaga 
schools of Hindu Law, joint family property in the hands of the sou 
is not liable for the debt contracted by his deceased father for 
liquor supplied to the latter. (Clark, C.J. and Reid, J.) 

Khagiudra Nath v. Wanak Ohand.—24 P.R. 1909; 

218 P L.R. 190c: 2 P.W.R. 1909; 1 I.C. 18. 

•—*Son’i liability—^Illegal and immoral debts—^A''counts—Balance 
struck — (jrandion. 

fA and his son forming a joint Hindu family of which the 
former was the manager bad an account with the plaintiffs in the 
course of which G struck a balance on which was based the present 
suit. It was instituted against fl and his minor son H-, h being 
dead. It appeared that during the period to which tlie account 
related II was living and working with his father and the business 
was a joint family business. 

Ileldy the estate of defendants ns well as their persons were 
liable for the debt. Gokal Kustnr v. Amar Cband Jasraj, 9 Born. 

L.R. 1889, followed. (Abdul Raoof, J.) 

Henia Ram v. (^hatta Ram.—2 Lah, L.J. 781- 

- - Debts—Sons pious obligation—Debts incurred by father when he was 

7mnor. 

'Ibe pious obligation of a Hindu son to pay his father’s debts 
extends to debts incurred by the father during his minority which, 
after attaining majority, he agrees to pay. (Abdul Raoof and 
Moti Sngar, JJ.) 

Ram Rattan v. Basant Kai—64 I.C* 121. 

——Debts — St>ns Uahilitg — Father's J)ehts—Pious obligation, 

Ileld^ that the onus of proving that debt was non-existent or 
illegal and that he was in consequence relieved from bis pious obliga¬ 
tions to discharge it was clearly upon the son, and he having failed 
to discharge it, the joint family property is liable. (Abdul Raoof 
and Moti Sugar, JJ.) 

Rain Rattan v. Basant Roi.—2 Lah. 263 ; 

3 Lah. L.J. 5G3; 64 1.(1 121. 
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HINDU LAW—DEBTS—SON’S LIABILITY. 

- Debt$—Liiihiliiy of sucoenor—Liquidation of debit and eontrihui'ion 

to funeral expentet. 

A person claiming a share in u deceased Hindu’s property 
is honnd to contribute proportionally to the lunount required tor his 
liquidating his debts and funeral expenses. (Robertson and 

Beadon, JJ.) 

Thakar Singh v. Ujagar Singli.—2C P L.U. 1918; 

« P.W.U. 1918; 18 l.C. r>H8. 

FAMILY ARRANGEMENT. 

—.Fami/v arranifHinent — Jieqittration — Parlition^i'ompensation for 

improvement—LialuUlxf fur debts, 

A family arrangement for the management and enjoyment 
of the joint property does not amount to partition. A document 
declaring existing facts does not mean to create or relinquish any 
title in immoveable property and therefore does not require registra¬ 
tion. A plea that a suit for partition of a portion of the joint 
property is not maintainable cannot be raised for the first time 
before the Chief Court, specially when it not alleged in the grounds of 
appeal to that court. When a member of the joint Hindu family spends 
money without any objection on behalf of the other share-holders out of 
his personal income on the improvement of the joint property of which 
he is lawfully in possession he is entitled to be maintained in its 
possession at the time of the partition if possible and is entitled to 
get proportionate reasonable compensation for the part which he is 
obliged to give up. (Robertson and Beadon, JJ.) 

Thakur Singh v. Ujaggar Singh.—26 P.L.R. 1918; 

« r.W.K. 1918; 18 I.O. 588. 

— Gift — Oral—Customary L/aw — Possesnon-^Revooation—Equity and 

yood conscience. 

On the 6th March 1896 one K. L. presented petitions, dated 
the 28th February lby6, before the Naib Tehsildar in which he 
sUted that be had gifted certain property situate in two villages to 
two of his nephews and given possession to them. K. L. was 
examined and he repeated the contents of the petitions stating however 
that he had pnt the donees in possession on that day and prayed 
for mutation of names in their favour. On the 19th March 1896, 
he sent a petition in which he stated that his previous applications 
hud been made on the understanding that he was to be paid Ks. 82,000 
cash and that not having been paid that snm he wished to revoke 
the gift under which he had not yet delivered possession. By his 
subsequent conduct, till his death on the 18tb April 1896 the door 
showed that he treated the property as his own and the gift as invalid. 
It was found that possession had not been passed to the donees. 

that the primary rule of decision in a case of gift in 
the Punjab is u custom, and according to it possession is ordinarily 
necessary to complete a gift. Under Hindu Law if the donor has 
done all he can to perfect his contemplated gift be cannot be compelled 
to do more. 
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As the donor bad not done all that be conld do to perfect 
the gift and bad not actnally given possession the gift was not 
complete. 

Held^ also, that it would have been contrary to equity and 
good conscience to have given the effect of a gift to the statement 
of an old man stricken with mortal disease, who so soon withdrew it 
and who died a little more than a month after— I. L. R XI, Cal. 
]2l, at p. 135 (P. O.^yJoUoiofid. (Ohatterji and Maude, JJ.) 

Lila Kishen r. Hoa Ram.—45 P.R. 1901; 64 P.L R. 1901. 

— Actual and e.idushe possesiion^ iphether neceitart/ to validate 
a gift. 

According to Hindu Law, the giving of actual and exclusive 
possession is not necessary to the complition of a gift. AVhen a 
person executed and registered a deed of gift in favour of his mistress 
and gave her the power to receive the documents after registration. 
Ihld^ that the donor bad done all that was possible to complete the 
gift and that, as the woman was living in the house at the time 
with the donor, she was given possession by the very act of execu¬ 
tion of the deed. (Ohatterji and Johnstone, JJ.) 

Ram Charan Das v. Bhagwali.—52 P.R. 1908 ; 

103 P.W.K. 1908. 

- (jxji by a female in favour of next h^ir. 

/leldy that a gift of property by a widow in favour of her 
deceased husband*s daughter and daughter’s son was valid under 
Hindu Law, as it merely accelerated the succession of the next heirs. 

^Reid, J.) 

Baimokand v. Devi Das.—70 P.L.R. 1901. 

— Con^trwtJtion—Done*? a widow — y^ature of estate taken-^Presuox- 
lion — Aoxendme.nt of plaint^Fractice. 

If a gift is made by means of a mutation, then in order to 
ascertain the intention of dono'* and the nature of the estate conveyed 
by the gift, a court is not confined to look to the mutation only, 
but can consider the previous and subsequent circumstances. 

There is no presumption of law in favour of the estate 
conveyed a Hindu widow being a limited one. 61 P. R. 1911, 

followed. 

If the refusal to allow amendment «f a plaint would tend io 
reduce litigation, a court is justified in refusing to allow amendment. 
(Broadway, J.) 

Tulsi V. Mu, Jai Devi.—53 P.L.R. 1919. 

— ' ■ (rift without possession-^Acceptance^Regiitration of deed of gift^ 
Aroras of Fetozepur City. 

ileldy that the parties to the suit, Aroras of F^rozepur City, were 
governed by Hindu Law and not by custom ; it could not be said 
that owing to the family having .acquired laud by raonoy-lendiiig 
iliev belonged to an agricnitiiral clas?'. 
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Held also that wnder Hindu Law delivery ot possession is 

uot essential to completion of gift, but that there must be acceptance 

on the part of the donee. The production of the Registered deed of 

eitt may be some proof of aooeptanoe but if the donor was dead 

when the deed was produced by the donee then no presumption arises 

from the fact of production, the donor and donee having lived 

tooether till the former’s death. (Harris, J.) 
together 11 

GUARDIANSHIP AND MINORITY r y } 

_ (Juardianship~~Rioht to^Mother—Re-mamaije^Ej^ect of^Paternal 

fjrantl father— Ratural c/uardian when tuperseded—Ri^ht to gwe 

minor in marnape. .1 r .. 

Held that under Hindu Law the mother is, after the tather, 

the natural and legal guardian of her minor daughter and she does 

not lose her right by re-marriage in any case where such re-murnage 

is recognized as valid by custom. Mayne’s Hindu Law, 8 th edition, 

niae 276- RamaUrishna Hindu Law, Vol. II, pages 4t)6-407; 

A/j 1. Nur Bibi r .A/iL Mohrau, 44 P R. 1887; and Ganga Persad Salm 

t). jiialo, 38 C. 8t>2, re/i«d on. 

Held consequently, that unless it can be shewn that the 
welfare of the minor is being neglected by her moiber it oortaiuly 
d-'es not appear to be permissible to appoint the grandfather as 
yuardian of the person of the minor and to allow him to remove 
the girl from the custody of her mother. 28 I. 0. 507; 18 1. L. 141; 

29 A. 2lO,rehed on. 1 ■ , t , 1 * 

Held, also, that the mother has a preferential right to select 

a hrideiiro.un or at least that the grandfather cannot dispose of the 

^rlTtpnosition to h^ 85 M. 728; 87 B. 18; 2U P. R, 

i y 16 : 22 B. 812, relied on. (Duudus, J.) , . , , , « . 

A/ 5 I. ludi e. GUaniu.— 1 Lah. 146; 1 Lah.L.J 208; 53 I,C. 783. 

_(yuardian^/ii/)—re*«a7nen(ary—f/nc/e appomdng guardian for his 

rtwnor nephew bg icil/—Kaiidity o(. 

Held, that under Hindu Law a man has no power (o appoint 
a guardian of his minor nephew and any provision in a will made by 

a Hindu testator appointing a guardian of his nephew is not binding 

on Courts under section 7 (3) of the Guardians and Wards Act. 
f Chovis, J .1 

' Dhaiipat Rain v. Prein Singh.—220 P.L.U. IVtll; 

22u P.W.rt. 1911: 12 PC. 452- 


HINDU LAW—IMtiERlTANCE. 

(1) Principles. (2) Order of succession. 

(3) Exclusion from iulieritauce. 

— Inheritufure—i'rine»y /e« of^Ancestral propertg^Meaning of — Pro¬ 
perty tnhertted by two brothers from maternal grandfather—-Nature 
of estate. 

‘Ancestral’ property in Hindu Law is to be limited to property 
whiob has come from certain male lineal ancestors as erumerated in 
the text-book. 
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Where two brothers inherit a certain property from their 
maternal graud-father, they hold it as joint tenants with right of 
survivorship and not as tenants in-ooinmon, (Kensington, C.J- 
and Shah Din, J.) 

Karam Chand v. Jai Rain.—92 P.R- 1914; 
224 PL.R. i9l4; 124 P-W.R. 1914; 24 [ C. y2H. 

Inheritance — Princi/des—Custom —Brahmins of Jallandkar Citu — 
■Hepketo not entitlni to succeed in presence of uncle, 

Wliere a nephew of a Brahmin owning land and residing in 
Jullundor City, sued for a declaration of his right to rninain in 
possession of the land mortgaged to him by one uncle in respect of 
which other uncle a3.seried his right to succeed and denied the 
genuineness of the encumbrances ; 

Held, that :— Brahmins who have bin as well revenne paying 
land are uot agriouiturisis and, tlier**fore, are strictly governed by 
Hindu Law in matters of alienation and succession. In a separat'^d 
family, although holding joint-family property, wlinn broth^^rs are 
entitled to succeed under Hindu Law to the property of their 
deceased brother, a nephew of another cannot represent his own 
deceased father ooosequeudy be is unable to inherit aoy portion of 
bis deceased ancle's property along with or in the presence his uncles. 
(Anderson and Robertson, JJ.) 

Rulla Ram p. MaUwa Ram. —123 P-W.Il. l9ll; 12 I.C. 308. 

Inheritance—‘Principles — Custom or Hindu Low — Turkhans of 
Amritsar City—Grand nt'phew. 

Geld, that in matters of succession Tirklians of Amritsar city 
are governed by Hindu Law which presumably governs u<jn-igrionl- 
turists residing in a city. Consequently neither a great grand 
uephew. who is a sakuli^a, nor the widow of a grand nephew who 
has pre-deceased the widow of tlie last male-owuer who^e estate she 
wants to inherit, is entitled to succeed iu the presence of a grand 
nephew who is a spinda. (Kei h C. J ) 

Sardul Singh v. Karam Singh-—58 P.L.R. IwPi ; 
au P.R. 1910 ; 27 P.W.K. 1910 ; 5 [,C 99tt. 

——Inheritance—Principles^Bunjahi Khatris oj Rawalpindi (Aty—No 

custom. 

The parties being non-land holding khalns, the onus was placed 
on the defaudunts to establish a special custom, opposed to Hindu 
Law, in favour of collaterals as against daughter’s sous, and /, 
that the onus was not discharged and the near collaterals could 
not exclude daughters and ibeir s>ns from succession to ihe property 
of the deceased. ((lhatt» rji ami Johnstone, .Id.) 

Bura Mai r. Naniin Das.—102 P.R. ] -07; 78 P.W-U. 1907. 

- Inheritance—principles —Tewari Brahmins of Amritsar City—^Burden 

of proof—Hephew—Buuyhitrs son. 

Held, that the parties to the suit, Ttwari Brahmins of 
Amritsar City, being » non-agricuPural class and having migrated from 
Oudh must be'presumed to have retained after iiumigratiou the law 
of their seot in the country of their adoption. 
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Found, that the plaiotitl had failed to prove that by custom 
among Tewari Brahmins of Amritsar City a nephew of u childless 
proprietor excluded his daughter’s son in matter of succession to 
his estate. 

A family custom in derogation of the or<linary law cannot 
he supported on slender evidence of a few instances of modern date— 
LL. R. XXIV All. 273 (P. 0.) ; 116 P.R. 1893; 43 P. R. 1899; 
I08 P. H. 1888, referred to. (Reid and Harris, JJ.) 

Alst. Jumna Devi v. Chuni Lai .—30 P.U. 1993; 85 P.LR. 1903. 
/nheritance-^Frinnijdes — JMuyhter'f son—JVepheto^Goldsinithi of 
Saharanpur, 

IJfild^ that in the absence of proof of a special custom, the 
parties, Hindu Goldsmiths of Saharanpnr, trading at Dugshai, were 
governed, in matters of succession, by Hindu law, under which a 
separated nephew is excluded by a daughter's sou. lUo P. H. 1901 ; 
S. C. No. 2.57 of 1900, re/HTved to. 

A Counsel cannot bind a client by an admission ou a question 
of law. 98 P. R , 1889,(Heid, J.) 

Buroo r. Makhan.—61 P.R. 1903 ; 134 P.L.R. 1903. 

■ iSu<'Cd.''i'ion— Daughter's sun—^llindu goldsmith of Ambala City— 

Anceitr.d Properly. 

Toe pluiiiliffs reversioners in the .5th degree, of a childless pro- 
proprietor, a Hindu Goldsmith, resident of Umbala city sued for a 
declaraliou that a gift of ancestral property by the proprietor in 
favour of his daughter’s sou was inoperative as regards their rights. 

Held, that in the absence of proof of special custom the parties, 
Hindu Goldsmith of Ambala city were goveruod in matters of succes¬ 
sion by Hindu Law ami that the plaiiUitls had no right to sue. 5') 
P. U. 189.3 ; 24 P. R 1900, s c., P. L. R, 1900 p. 437 ; 79 P. H. 
1901 , s. 0 , lU7 P. L. H. 1901 ; 1 19 P. U. 1901 ; s. o 6 P. L H. 
1902; 103 P. H. i902; 3 P. U. 1901 ; S C. P. L. R., 1900 p. 287, 

referred to. 

It is for the reversioners in such a suit to clearly prove that the 
property gifte<l was ancestral. (Anderson aiul Robertson, JJ.; 

Maoglu V. Chum Lai.—5 I P li. 1903 ; 174 P.L.R. 1903. 

- Inheritance^ Prinotples of-—‘Custom —i^arm Khatri of Lahore—‘ 

Whether colUiteralt ex>dude daughters . 

Found, that no special custom contrary to Hindu Law exists 
among Sarin Khatris of Nayar Got of Lahore emigrated from, 
Kunjah in the Guzarat district, by which collaterals exclude 
Daughters ; and that, all Sarin Khatris of Lahore City follow Hindu 

law in mutters of sucoession. I 43 P. R. 1882,/o/ioujed. 

Held, that, as, by Hindu Law, the daughter is an heir, a gift 
liy a widow of a Sarin Khatri of Lahore of her husband’s separate 
moveable and immovable property, in favour of his daughter cannot 
be challenged by his collaterals, as it simply amounts to acceleration 
of sucoession. C. A. No. 1818 of 1880 published as 249 P. W. R. 
19 l 2 ,/oOou>ed. (Clark, C.J. and Reid, J.) 

Karori Mai u. Jawala Devi—258 P.W.R. 1912 ; 17 l.C. 510. 
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—/nA«riiancp—Ctiiiom—Projirtetor dying heirless—Right oj 
^Proprietors of hit got taking possession of hts estate—IncompeAenoy 
of the proprit.tary body to oust them or to take any share. 

fields tb »t, the principle of cusJuinary Law as obtains in the 
Punjab is that in the absence of any special cnstum to the contrary 
in the event of a proprietor dying without heirs, his estate escheats 
to the GoverDm**nt. 

Hel’i^ also, that where Jats take possession of the estate of 
au heirless proprietor of their got^ the general proprietary body of 
the village are neither entitled to take any share without proving 
that they are equally entitled nor are they Gompetent to oust the 
persons in possession withoot showing their own superior right. 
(Robertson and Cbevis, dJ.) 

Chainbela v- Kundun.—142 P.L.U. 1913; 6 P.W.R. 1913; 

1 « 1.0. 611. 

■■■ ■’■ Inheritance^ prinoipUs of — Succession—> IVidoio^s estate—Custom— 
Khairi jagirdars of the Attock JJtstnct, whether can question her 
husband's alienation. 

In a case, the parties to which belonged to s* family of Kbatri 
Jagirdars of Attock Distriat, owning land but not Agriculturist.'^. 

Heldj (I) That both under Hindu Law, mid under agri- 
cultrat custom, a widow is entitled to a life interest in her husbai>d*s 
estate and the onu5 of estuhlishing a special custom to the contrary 
had not heen disoharged by the party alleging the same. That 
a special custom directly opposed to the personal Law of the 
parties requires much stronger evidence than a few instances, before 
it can he declared to exist. (2) That a widow is not oompeteut 
to challenge any disposition of property by her husband. (5) lhat 
au agreemeot inter vivos between the brothers, whereby they dec¬ 
lared that their widows shall not inherit a life estate but shall 
receive only a maintenance allowance of Rs. 25 per meusuin was 
not admissible in evidence for want of registration, (t-hevis and 

Le Ros^iguol, JJ.) 

Moti Singh v. Mst. Jumna Devi.—8 IMi. 1916 ; 

2U3P.W.K. 1915; 52 l.C. 522. 

■' ' InhHvitanoe — Principles — Widow's right of — t'oUateral succession — 
Brahmins, Ourdaspur. 

Heldy that there exists a custom among Brahmans of Tehsil 
Shakargarh, in District Gurdaspur. whereby a wid 'w is eiitillod to 
SDCceed for her life to any property which her husband if alive, 
could have inherited. 15 P. R. I9(i6, distinguished. (Rei<l, J.) 

Batgun V. Bhagwan Das.—6 F.W.K. 1909; 7 P.R. 1909; 

22 P.L.lt. 1909; 1 1.0. 91. 

- Inheritance—Principles of—Succession—.Cutlom— Widow oJ deceased 

son's son—Nigar jals oJ Jnllnudur District. 

Deldf that among Nigar Jats of the Julluudur Tahsil and 
District, the widow of a deceased son’s sou is entitled to take for 
her life-liine, or until re-marriage iqually with the son of the 







(Jiviu UHIMINAL A HEVJjiiNUE. 


ml 


HINDU LAW—INHERITAN(^E—PRINOlPLES. 

deceased proprietor. 30 P. H. I90y ; *<^8 P. W. R. 1009, referred to. 
(Reid, (VJ.) 

Isbur Das ». Mst. Basanti,—53 P L.R. 1911 ; 9 I.O. 3lti ; 

19P.R. 1911; 110 P.W.R. 1911. 

' InheritanGt'—‘Orders\V>dow of pre-deoeated ion— Nephew^Prefrrence 

—Custom. 

Ileldy that under the Hindu Law the widow of a pre-deceased 
sou is not entitled to succeed to the property of her father-in-law 
in preference to a nephew and a gift by her of such property in 
favour of her daughter is invalid. 

Held, also, that it is not proved that by custom the widow of 
a pre-deceased son, or a grand-daughter of the last male holder, is 
^ preferred to a nephew. (Broadway and Moti Sugar, JJ.) 

(Jhint Rum v. Mst. Shib Devi.—4 Lah.L.J. 10; 

(1922) i.ah. 207. 

InkerHan>'e — Relationship —5ui< for pottetsion of proverltf on basis 
of alleged relationship—OnusSecondarg evidenoe of registered will 
admitted without demur—Objeotton to admissibilitif whether can be 
taken in appeal —Pleadings. 

The plnintiffs claimed to succeed to the property in dispute 
as the last male owner*s heirs abintesto under the Hindu Law, on the 
allegation that they were the sister’s sons of the father of the last 
male owner, and the defendant a minor daughter of the last owner’s 
brother, denied int^r alia, the relationship alleged by the plaintiffs. 

field, that the onus lay on the plaintiffs to prove their allega¬ 
tion with respect to the relationships and as they failed to discharge 
the oreiiir, the suit failed. 

Where a will which hail been registered could not be found 
and for that reason the trial court allowed a party to produce 
socoodurv evidence thereof apparently without demur by the 
appellants. Held, that the appellants could not object to its admis- 
sitiility on appeal more especially as the memorandum of appeal 
did not contain any objection to that effect. (Scott Smith and 
Shadi Lai, JJ.) 

Hardeo Ham e. Parbati —1«4 P.W.R. 191.5; 31 I.C. 600. 

—Nam-inola/rai who areStriet proof of relationship 
essential. 

Hell, tliat the agnatic relations of a deo»'ased Hindu even 
beyond the 14th decree may he regarded as the samanodakas pro¬ 
vided the agoaiic relationship is clonrly established. 

Where, therefore, in a suit for a declaration that the aliena¬ 
tion of land by the sister’s sou of the deceased shall not affect the 
plaintiffs’ reversionary rights it appeared that the decree of plaintiffs’ 
relationship to the deceased was not definitely ascertainable : Held-, 
that under the oircomstances the plaintiffs conld not be regarded as the 
samanodakas of the deceased and had no right to exclude his sister’s 
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SODS from snooessioD to bis estate. H2 All. 594 ; 7 A. L. J. 802 ; 
6 lod. Cas. 698, dut'xnguuhed. (Raitigan, C. J. and Shab Din, J.) 

Hira Singh v. Vir Singh.—111 P.L R. 1918 ; 

47 P.R. 1918 ; 20 P.W.R. 1918 ; 43 I.C. 460. 

—7n/«er!<ancp—Princi^lei of — Survivorthip—Presumption of joininess 
rehuiied — Will nf joint property valid* 

Held-i that, where it is shown that for many years past the 
brothers have nothing in common exoept their ancestral bouse in 
which they have lived separately and have remuioed separate in food, 
income, expenditure and worship the ordinary presumption of Hindu 
Law of every family being joint falls to the ground and the rule of 
survivorship does not apply in such a case and the will by one brother 
of his share of the joint property in favour of bis distant collateral 
is not invalid. (Shah Din and Chevis, JJ.) 

Sham Lai v. Uhhajju Mai.—31 P.W.R. 1913; 

76 P L.R. 1913; 19 I.C. 51. 

'•^^^Inhefitance^^Partition hy Hindu Jat of Ffrozfpur of h>s property 
between tons —Claim of ton living in the honte of father to the. separate 
property left by father-^Meaning of, shaudl. 

IJeld^ that after partition of property by father between his 
sons, a son living with his father in the same house, but cooking and 
cultivating separately, is not joint within the ordinary Hindu sense 
of the word and cannot also he said to have remained thamti witii 
his father according to the following provision of the liiw^^j-i-am. 
Jo beta bad taqsim ke apne bap he. thamil rahe, etc. 

Consequently the son is not entitled to inherit the separate 
property left by his father to the exclusion of his own other brothers. 
Held, also, that ordinarily an entry of a custom in a Rtwitj-t^ain 
unsupported by instances is of little or no value, fltldy further, that 
where materials on the record to prove a fact are imperfect on both 
sides the court is justiBed in deciding it on probabilities. (Johnstone 
and Shah Din, J J.) 

Lai Singh Hira Singh.—84 P.W.lt, 1910; 7 I.C. 352. 

^-^Succetsxon-^ Daughters of father* t brother, if hein 7. 

Heldy that according to the Mitahhara system of Hindu Law, 
a daughter of the uncle of the last male owner is not entitled to 
inherit the property, even tbongb there are n(* other heirs. L L. R. 
28 All. 307; 13 A. W. W. 1906; 3 A, L. J. 87; I L. R. 16 Cal. 367; 
13 lud. Jur. 3o5: 20 P, R. 1906; 44 P- W. R. Iy06, referred to. 
(Rattigan, J.) 

Mil. Bibi Sodban p. Harsa Singh.—51 P.R. 1916; 

155 P.L.R. 1916; 138 P.W.R. 1916; 34 I.C. 585. 

—. Jnheritance~^Principles of among females-—Half sister if an heir. 

Held-, that according to the Mituksharn School of Hindu Law 
only females expressly named in the text can inherit. The half 
sister of a deceased Hindu being Dot so named is not entitled to 
succeed to his estate, consequently, she is not competent to question an 
alienation made by his mother, the sole surviving heir. 20 P. R. 1906; 
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44 P. W. R. 190G ; C. A. No. 1598 of 19i:i ; 3 All 45 ; 5 All. HU ; 

51 A. W. N. 1883 ; 28 All. 307 ; 13 A. W. N. 1906 ; 3 A. L. 3. 87. 
(Shah Din, J.) 

Malaa t. Jiwau —47 p.W.R. 1916 ; 32 I.C. 916. 

—5uof:e#iion—IVltlowerf daughter—Khjkttat xohethQr entitled to take 
shares io>th the ion. 

There is no proof of any custom amongst Khattars of lahsil 
Futehjang whereby a widow or an unmarried daughter takes a share 
with the sons. Where the estate is a considerable one, the widow 
and the daughter should be maintained in fitting circumstances, it 
is not sufficient to provide them simply with the bare necessities of 
life. (Kensington and Ohevis, JJ.) 

Mst. Rosbnai Khanam v. Nuwab Khan.—112 P.R. 191..; 

32 P.L.R. 1913; l7 I.O. 903. 

”/nh^rit.inoe —Order of—fialf blood and full blood* 

Where the parties are governed by Hindu Law the brother 
and nephews of the whole blood exclude those of the half blood in the 
absence of proof of a custom to the contrary. (Broadway and 
Ahdnl Qadir. JJ.) 

flar Bbagwan v. Hukain Singh.—3 Lab. 242; 4 Lah.L.J. 245; 

(1922) Lab. 243; 68 I.C. 769, 

— .Saflceiiton — Half liiier — Alienation by mother — [lalf-s'tster^ if can 
object. 

fields that according to the Mitakshara School of Hindu Law 
only females expressly named in the text can inherit. The half- 
sister of a deceased Hindu being not so named is not entitled to 
succeed to his estate, consequently, she is not competent to question 
an alienation made by his mother, the sole surviving heir. 2U P. R. 
191 ' 6 ; 44 P.W R. lyu6; C. A. No. 1598 of 1913; I. L. R. 3 All. 45; 

I. L. R.5 All. 3U; 51 A. W. N. 1883; T. L. R. 28 All 307; 13 A. 
W. N. 1906; 3 A. L. J. 87, referred to. (Shah Din, J.) 

Malan Mst. Jiwau.—47 P.W.H. 1916; 32 LG. 916. 

■ ‘Inherilanoe — S'ster^ if an heir. 

Under the Mitakshara school of Hindu Law a sister is not 
an heir at all to her brother, and cuosequently cannot he brought 
on the record as the heir and the legal representative of the deceased 
brother to continue a suit or appeal. ((Ohevis and Abdul Raoof, JJ.) 

Shamhhu Nath e M>t. RalU.—25 P.W.R. 1919; 52 LG. 591. 

— ■■■guceeiiton— /tight of sisters. 

Under Hindu Law sisters can succeed as bandhus. 180 P. R. 
1889; 20 All 191; 8 Mad. 187 (130) and 14 Mad. 149, referred to. 
(Broadway and Abdul Raoof, JJ.) 

Nanak Gir v. Mst. Kisben Kaur.—161 P.R. 1919; 53 I.C- 815. 

- Inheritance—Order of succession—Issue—After born son—Child in 

the womb. 

If, a Hindu plaiutiff proves that, at the .date otsalehewas 

en ventre sa mere it is possible that his claim for pre-emption might 
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have some force for aooordiog to Hinda Law a child begotten has 

If subsequently born all the rights of a child in existence. 16 M. 76- 

i7q V vv R I'xl- Cos- 60:’ 

lid t". VV. K. iyi2. referred to. (Rafctigan aod Beadon, JJ.) 

Mit. Maagli v, Sohha Singh—1 P.L.R. 1914; 

218 P W.K. 1913; 20 l.C. 272. 
Suece$twn~-After horn ton~^Diee»t%ng of widow"i eitate^Period when 

dtveiUng tak-»$ effect, 

ij iL ^ possessed of a house and a site. His widow 

sold the property some days after the demise of her husband. The 

plamtitt, who was in his mother’s womb at the lime of his father’s 
death and was born five days after the sale by his mother, sued for 

possession, oontfistmg the validity of the sale effected by his mother, 
ihe sole question, on which the decision of the case rested, was 

I divested from the date of the 

plaintiffs birth or from the date of hU father’s death, or, in other 
words whether a sou’s rights in the estate commenced at birth or 
while be was in the mother’s womb. 

/ywj. following 7 M LA 169. that the widow’s estate was 
divested only on the plaintiff’s birth, and that she «as the owner 
of the property on the date of the sale and was competent to alienate 

^ ^ folloxo^d. 9 B h. R. .^77; Ifi M. 76- 

ir. 6 M, 89; :d;t H. 88; 12 B. 105; Paragraph 499 of Muyne’s 

Hindu Law, 8fh edition; West and Buhlnr’s Digest of Hindu Law 
8rd edition, volume I at page 8U3, referred to, (Scott Smith and 
alartineau, JJ.j 

Him V. Bula—1 Lah. 128; 1 Lah. L. 36 ; 

o6 I.v’. 25(5.’ 


■^nheritincft^ Adoption of member.* of natural fanulu of the 

adopted />erson in the propertif of the adoptive family. 

Where a person has been removed froiii his natural family by 
adoption, his heirs should be sought for among those related to him 
in his new family and relationship in his natural family is of no 
account iu the matter of succession. 

The property in suit belonged to one L. D. who adopted M. L. 

as his son. It was inherited by M. L’s grandson’s widow iu due 

course of succession. On her death dispute arose between her 

daughter and a collateral of M. L. to succeed the property left bv 
the widow. I r .f j 


fleldf that M. L. being afflialed to L. D’s family by adoption 

hi8 collateral in the original family bad no right to inherit the property 
in dispute. r r j 

Where it was urged by the appellant that the Lower f^ourt 
bad wrongly refused to admit in evidence documents on the file of 
a previously decided suit and the appellant when asked to state what 
documents be required to be printed did not take any notice of ihe 
matter, the Chief Court under the rules of practice and on the 
objection of counsel for respondent refused to refer at the hearincr 
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of appeal t(» the file of the suit previously instituted. (Anderson 
and Harris, JJ.) 

Bhikhu Malt*. Mtt. Chando.—79 IMj.U. 190-. 

^^•^InheritanGe^Adopted iom —KeUrima form—No right to coliateral 
tuccssnon in adopted fanulg. 

Held^ that under Hindu law it is only in the case of an adop¬ 
tion taking place in the Dattuka form that the iidonted son has tlie 
right of collateral snocsssiuu. In case of a customary adoption an 
adopted son ordinarily snoceeds only to the estate of his adoptive 
father as the relationship between the two is a purely personal one, 
IL-i P. L. R. lyUh, referred to, (Shah Din J.) 

Jiwau Mai V. damna Das.—fi7 P.L.R. 1911; 

2‘6z P.W.R. 1911; 10 1. 0. 82‘L 

•— Succession competency of adopted son to succeed collaterally _ (Jujares of 

Ludhiana taksil. 

Found that by custom among Gnjar of Tiudhiana Tahsil an 
adopted son does imt succeed collaterally, (('hevis, J ) 

Bula r Maula.—63 P. L. R. 1913 ; 19 T. C. 430 ; 

14 P. W.R. I9l8. 

— Inheritance-^Cr'andion whether as adopted son or grandson no dij/’sr- 
ence—Spectfic iielnj Act^ S. 42. 

Heldy that, s**parate nephews of a deceased Hindu governed by 
the Mitaksharu Hindu Law are not immediate reversioners and their 
interests are remote future and contingent in the preseoce of his 
widow, daughter and daughter’s ^on, and that, therefore, under sec¬ 
tion 24 of the ^Specific Relief Act I of 1''87 they have no locus standi 
to maintain a suit to cnalleiige the existence or validity of A’s adop¬ 
tion by the deceased, as A. is entitled to succeed to the deceased’s 
property as absolute owner after his mother’s death. 

Peu Rattigan, j,—T he wid‘iw and daughter are quite compe¬ 
tent to relinquish their prior title in favour of A. (iSnntli, EUtnie, 
Barkley and iiattigan, J»I.) 

Burkut Ram v Jagat Ram.—249 P.W.R. 1912; 17 LC. 379 (F.B.) 

■ ' Succession to lioztna dues—Adopted son—Darhar Sahih^ Amritjar— 

Hindu Law and the definition oj son i/i the (ieneral Clauses -let, 
appitcahiliiy oj. 

Held., that succession to the property orotlerings of a Religious 
Institution is to be governed by the custom and practice relating 
thereto. So according to the DiStur-ul-Ammal prepared in lt*5y, 
of the Sikh Tniuple, Uarbar Sahib, Amritsar, the Rozma (annuity) 
allowed out of the income of the Temple, to a Fujari goes on his 
death in the 1st instance to Ids mule descenduut ; and that according 
to its provisions the term male descendant does not necessarily 
include an adopted son. 106 and 140 P. R. 1S92; 0. A Nos. 377 
of 1834 and 7 i5 of J 894, unpublished referred to» (Kensington and 
Johustoue, J J.) 

Hari Singh v. Gurbakhsh Singh.—94 P.R. 1909; 

95 P.W.R. 1909; 130 P.L.R. 1909; 4 I.C. 896. 
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-■ Daughtf^rt — 8^iecei$ion af daughtert — Father*t eiiate. 

Where the members of a Hindu family have always lived in a 
town and have taken no Jigricnitaral pursuit, the mere fact of their 
having invested money in land does not make it probable that they 
have altered their mode of life by adopting agricultural customs, and 
very clear and convincing evidence is necessary to establish a rule of 
succession opposed to their personal law. An entry in a Riwaj-i-ain 
as to the existence of any custou* is not of much value if it is not sup¬ 
ported by instances. Among Hindus governed by Hindu Law, a 
daughter is debarred from inheriting her father’s share of the joint 
family pniperty, but if separation has taken place before bin death, 
she is entitled to succeed to bis estate. According to Hindu Law, 
presumption is that every Hindu family is joint, but admiisions of the 
following description by a Hindu denying separation are quite incon¬ 
sistent with the theory that the family was joint at the time the 
admissions were made. “ (a) Mussaminat Atro, widow of l»is 
deceased brother C, holds possession of his share as heir.” (6) She 
is his heir.” “ (c) () died sonless and his widow is Mussainniat 

Atro. Henoe mutation «f names in favour of Mussainmat Atro in 
respect of inheritance of C be sanctioned.” “(<I)<btho mortgagee, 
my real brother, died and Mussammnt Atro his widow succeeded 
him and is in possession of his property, vtc , Ac.” (Reid, C. J. and 
Beadon, J.) 

Rukman v. Kirpa Devi_;^3H P.L.R. I91H ; 

2Uy P.W.U. 1913 ; 22 I.C. 134. 

Daughters preferred to collaterals, 

Heidi that among Hindu agriculturist Rajputs of Kangra 
District no custom, contrary to Hindu Law, exists according to 
which daughter is not entitled to succeed to her father’s self-acquired 
property in the presence of his male near collaterals living in a 
different village. 64 P. K. \b9'Ay/olioiced. 

OuiTER—//eW, that where no definite customary role of 
succession can be found, resort should be had to the personal Law 
of the parties. 110 P. R. 1906; 59 P. W. R. /oUoweU. 

(Lai Cband, J.) 

Nidhu V. Ram Singh.—2 P.R. 1909; 25 P.W.U. 1909; 

11.O. 457. 

Sui‘ce8sion»^Futher*s tister*s son$-^H,indhui—A/Uaktha^a. 

Where the father’s sister of the last male uwuer and her sons 
sued for a declaration that the alienatiou made by the mother of the 
last male owner in favour of the defendant shall not affect their 
reversionary rights. 

Heidi that under the Mitaksbara School of Hindu Law the 
plaintiffs were entitled to inherit as handhus and could, therefore, 
ooutest the alienation. (Rattigan and Sbadi Lai, JJ.) 

Sundar Singh w. Mti. Gurdevi.—163 P W.R. 1915 ; 

31 I.O. 27. 
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HINDU LAW—INHEUITANCE-^PKIN(UPLES. 

Inheritance—Great grandfather's daughter's son not e^i'^'luded 
sitter's daughter. 

The weight of authority is in favour of the view that a Hindu 
sister’s daughter oaunot succeed as bandhu to her mother’s »leceased 
brother in Northern India, and the great-grandfather’s daughters 
son of the deceased is a preferable heir 11 Ml. A. 38G; 22 All. 

8 Mad.;107; 18 Mad. 168; 5 Mad. 241; 14 Mad. 149; 2l Mad. 
263, re/erred to, (Robertson and Rattigan, d.Ll 

Mangat Ram ti Devi Chaud.—20 P.IL 1906. 
Mttakthara-~^Suceestion^Sister's ton and grandson lohetber haudhut. 

Under the Mitakshara School of Hindu Law a sister’s son 
and grandson are Baudus and entitled to succeed, (Scott Smith 
and Leslie Jones, JJ.) 

Bbag Mai v. Bhagwan Das.—125 P.W.H. 1917; H P.R. 1918; 

41 1.0.636. 


Succetsion^Buyidhus^^Father's titter's ton. 

In places where the Mitakshara system of Hindu Law prevail, 
the father’s sister’s sons of the last male owner are heirs. 

The presumption is in favour of the continuance of life and the 
onus of proving the death of a person lies on the party who asserts it. 

Plaintiffs sued for possession of certain land of which their 
maternal nude’s son S., was the last male owner. Upon the death 
of S. the land was held by his mother A., on whose death the village 
proprietors took possession. A was said to have died in May 190- 
and the present suit was instituted on the 5th May i914. 

Heldy (1) That according to Hindu Law the plaintiffs were 
entitled to succeed to their maternal uncle’s «on as bandhut ; 
(2) that there was no presumption that A. died before the 5th 
May 1902: (d) that the onus of proved that A. died before the 5th 
May 1902 lay upon the defendants ; (4) that in the absence of any 
proof of the exact date of death the suit was within time. (Scott 
Smith and Leslie Jones, JJ.) 

Taui c. Rikhi Ram.—2 Lab. L. J 481 ; 
114 P.L.R. 1920 ; 56 LG. 742. 


Jnheritancer-Bandkut — Father's Father’s ton's daughter's son-Sitter. 

Father’s father’s Son’s daughter’s Son is a bandhu and 
eucoeeds in preference to a sister. (Broadway and Abdul Raoof, JJ.) 

Tirath Ham v. AJst. Kbanau Devi—1 Lah.588 ; 60 I.C. lOl- 
Inheritance—Female Bandhut. 

According to the Mitakshara system of Hindu Law, a daughter 
of the uucle of the last male owner is not entitled to inherit the 
property, even though there are no other heirs, 28 A. 307; A. W. N. 
(1906) 13; 3 A. L. J. 87; 16 0. 367; 13 lad. Jar. 385; 20 P. U. 
1906; 69 P. L. R. 1906, referred to. (Rattigan, J.) 

Bibi Sodban t. Harsa Singh.—51 P.R. 1916; 
138 P.W.R. 1916; 155 P.L.R 1916; 34 I.C. 585. 

■‘Inheritance—‘Daughler^Ptoperly obtained in gift by her grand¬ 
father —iVo reversion to donor's heir—Ho exclusion of female descen¬ 
dants of donee by male descendants of donor. 
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fJeldf that where a landowoer brings in bis relative and shares 
his acquired proprietary holding with him, his act is in the nature of 
a gift.^ If afterwards the donee happens to die without leaving any 
male lineal descendant the donated land goes to the donee’s female 
descendants in the direct line and not to the descendants of the donor. 
2 P. R 1892 ; 13? P. R. Iy08, referred to. 19 P. R, 1903, dit- 
t'tnfjiiiitied. (Reid, (J. J. and Robertson, J.) 

Giirdit Singh v. Mtt. Prem Kanr.—76 P.L.R. 1909 ; 
84 P.R. 1909 : ll» P.W.R. 1909; 3 LC. 604. 

—/nAeritance—Cot/att'ro/i—Sarsut Bruhinins of (jo/>al/)ura 
village, .<^»nritaar District. 

Held, that the parties to the suit, *Sariwt Drahmans of 
Gopalpura village of Amritsar District, though owned land for 
generations, were governed by Hindu Law and not by custom and 
that daughter’s sons excluded near collaterals according to Hindu 
Law. ((’hatterji and Kensington, JJ ) 

Amin Chaud r. Tiralh Ram.—9d P.L R. 1908. 

•^^Inheritance—Miiakth xra —DangAter-ia-tato—Khatris of Akulba village. 
District LfUdhiana. 

In the absence of custom to the contrary the widow of a 
predeceased son is not entitled to inherit under Hindu Law, 
Mitacshara, as applicable to the Punjab, property left In her father- 
in-law in the presence of collaterals related to iiim iu the 4th degree. 
Nor does she take by survivorship, not being a joint owner with her 
father-in-law. 

held, that no custom was proved to exist amougst the parties 
to the suit who were Khatris of Akaibu village in the Ludhiana 
District, under which a widow of a predeceased son could succeed 
to the property of his father-in-law. (Kobertson and Harris, JJ.) 

Radha Mai v Alst. Kirpi.—lOU P.R. 1901. 

■ ' Succession — Dandhns — Sister—Daughter^s son of unele^Preference. 

Held, that the defendant being the father’s father’s son’s 
daughter’s son is u Bandhu of Haruum Das acooruing to Hindu 
Law and has a better title than the plainiiffs, u sister, and she is not 
entitled to succeed as against him. 67 P. L. R. 1911, Also 
Mayne’s Hindu Law, 8th Edition, page 744, paragraph 684 and 
Mullu’s Hindu Law, 3rd Edition, pages and 59,/ol/otcett. 161 P.K, 
1919, e.v/latnui. 78 P. U. 1902, rrjerred to. ^^Broadway and Abdul 
Kaoof, JJ.) 

Tirath liain v. A/it. Kuban Devi.—3 Lah. L. J. 35 ; 1 Lah. 588. 

— Inheritance—Daughter's daughter or jfaterhai grand-ne}>heu}— 
Wldoio—-Power vj. 

A Hindu widow in possession of her husband’s property can¬ 
not, by any act of donation on her part, confer ou the next heir, her 
daughter, uu) greater or more extensive rights than she herself 
posseses. 

In the ordinary way a daughter who is under Hindu Law the 
heir o£ her Cutber cuunot^ wbeu succeeding as such heir to her father 
frtm the stuck of a fresh descent, and us a result the sous of bis 
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HINDU LAW -INHERITANCE—BANDHUS, 

J (”'*o «*■« the »a/.ia((ai of her father) would b« 

enlUled to succeed m preference to her daughters who cuu claim oulv 
as bandhus of their deceased grandfather. 

In a case where a ynua/i is resumed, and a settlement is there- 
otter made with a particular person, the action of the Settlement 
Authority does not ntfeot or alter the position of the settlee with 
regard to the property. (Kensington. C. J. and Rattigun. J.) 

A/it. Kishan Devi v. Sbibsaran.—77 P U. 1914 ; 

o D .. r, , . ^17 P.L U. 1915; 25 1C. 697. 

aur.Oritton-~Baniiha^Brolher s daughterBengal and Benarnt zekovli, 

acc(»rdiiig to Hindu Law a brother’s daughter is 
not a oandAu with rights of mheritauce. 3 A. 45; 5 All. 311- 2H A. 
1»7: 28 A. a07; 16 0. Abl (STOl;*! P. R, 1916; 161 P. R. 1919 ; 1 »U 

T; ?,• L. L. J. 35; 8 M. 1U7; 

14 51. 149, TrftTTed to, (Leslie Jones and Wilberforce, JJ ) 

\i»t. Sujun Devi r. Jugiri Mai.— 1 Lab. 6U8 ; 

, . , _ 3 L. L J. 32. 

inheritance — Brothers — Baughten—Ararat of Amritsar—Custom not 
^'fored. 

r Ueld^ (1) (liaf the onnM of proving a custcni opposed to Hindu 

Law. under which the daughters were excluded from iuheritauce, 
among Aroras, high caste Hindus of Amritsar, lay heavily ou the 
party alleging ttie same ; (2^ that the oustuin set up in derogation 
of the per^oual law of the parties was nut established by the judicial 
precedents and iiistunces cited. (Robertson and Chevis, JJ.) 

Hmlho r. Hurnainau.—99 P.R. 1907. ;167 P.L.R. 1908. 

-EXCLUSION. 

InheTHance Exclusion Jrom—(iruund Jar — BUrainets — Relationship 
uitA murderer oj drcensed—bjfect of. 

Under tlie Hiudu Law in order to disqualify the heir by 

reaf-ou of lameness, it must be shown that the lameness is Ouiigenital 
and coiitplete. 

An heir is not disquulihed from suooeediug to the property 
of his cousins by rea^ou of his brotber having been their murderer, 
notwithstanding that he and his brother constituted a joint Hindu 
family particularly where the heir was a minor at the time of the 
iiiurder. maxim “r/iewio exsue delicto Aleltor rtin juam Oonddumer 

Jace potest %' is not applicable to such u case. (8hudi Lai uod 
Le lvo^bigDol, JJ.) 

Kawel Singh v Jai Ram.—69 P.R. 191 -, 52 I.C. 1919. 
Biherilance—Exclusion—(jrvunclt oj-^t'arig to murder—iJetcemtauit 
oJ—liighls of^ 

that it is conipatihle with justice, equity aud good cons¬ 
cience that the exulusiou of u murderer from the inheritauoe of the 

iiiuii whom he had murdered must be takeu to iuolude his direot liueal 
descenduuU. 


iJetdy therefore, that us the pluiutitt’s father bud murdered bis 
brother with the sole object of securing his property, they are 
excluded from iuheriiitig the property of their deceased uucie us their 
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succession is opposed to pablio policy. 41 P, R. 1906 ; Oiv. 
App. 252 of 1919. foUou>e,i, i5 W. R. 70 ; 17 C. W. N. 341 ; 
74 P, H. lUOO ; 27 M. 591 ; 3 M, lUO, te/erred to. 

Held, also that a deed registered at a rigisiry office, where no 
part o£ the property concerned is situate, is inadmissible in evidence, 
29 h 0,413 ; 41 0. 972 (988) P. G.;4y 1. C, 543 ; 26 0. W. N. 369; 
44 P. R. I “98, referred io, 

HhIH, farther, that moob technical proof may not be neces¬ 
sary for H Hindu will, but there must be some evidence to sliow that 
a document purporting to be a will by a Hindu was executed by him. 
(Br«)adway and Abdul Qadir, JJ.) 


Har Bliagwan v. Hukam JSingh.—3 Lnh, 242 ; 

4 Lub, L..J. 245 ; (1922) Lab, 248 ; 68 1,0, 769, 
‘ JnhgrUanee—‘Hindu Law or custom Widow's eitaie^^Ejfeci of 
unchasliy of widow. 

There is no general custom in the Punjab by which a Hindu 
widow forfeits her husband's estate, when vested in her, by an 
Act of uiiobastity. In the absence of a proved special cnstom, 
where the parties are Hindus, Hindu law applies and according to 
that law the widow’s estate is not forfeiied. 107 P. R. 1888 ; 
5 Cal., 7 76 (P. G*^) followed, (Robertson, J.) 

Alst. Atri r. Didar Siiigb.—76 P R 1901. 

• Jnlierttance Unchaslitif is nu Uuqvalifiiaitvn Jvr the mhefUaitoe oj a 
widowed mother, 

Hel-t, that in tbe absence of any custom to the contrary among 
Hindu Agricultural tribes, tbe principles of Hindu Law, that tbe 
uuohastity of tbe widow mother ot a deceased proprietor who is 
in possession of his estate on a life tenure does not work a forfeiture 
of ner interest in that estate, applies 1. L. U 32 All. 155 ; 1 L. R. 
31 Mud. lUU, foliowed. (6tiah Din and Scott-Smitli, JJ.) 

Tbakri r. Gnrdit Singh,—57 P-VV.R. 1913 ; 

12U P. L. U. 1913 ; 19 I.O. 253. 


-JOINT family. 


Joint family—Wuat is—Persona—(^onstrncticn though one member 
is dead^Purtiier. iSee Joint Family—Manager—Death of. 


61 P.R. 1915 ; 136 P,W.R. 1915 ; 31 I.C. 45. 


Joint family—Alieuation and family settlement—Distiuotion—Test, 
Family Arrangemeut. 

IIOP.W.U 1914; 8 P.R. 1915; 215 P,L.R. 19M; 

2,5 I.(!.480. 


Altenotion 5y member without consent oJ other member»—Mitak‘ 

shara—Suit for oancellntiun oJ atl&naOon, whether maintainable^ 
Jurisdiction^^^ Value of such suit. 

The rule in Madras and Bombay that au alienation by one 
member of a joint family is valid to tbe extent of the alienor’s owu 
ioterest in the property is not followed iu Bengal and tbe Punjab, 
in which Provinces tbe rule has been accepted that in cases goverued 
by tho Hitakshara law, ouo sharer has no authority without tbe 
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INDU LAW—JOINT FAMILY—ALIENATION. 

consent of hU oo-sharers, to dispose of his andiviJed share in order 
to raise money on his own account, and not for the benefit of the 
family. Where, however, such disposition does take place, either by 
gift, sale, mortgage, etc., the other members of f.lie family have the 
right to sue fur the aonnlment of such alienation. A similar rule 
is observed in the United Provinces. 3 B. L. R. 31 (F, B.) ;12 
W. U. 1 (F. B.) ; 153 ?. R. 1883; 5 A. 384:6 0- W. N- 651, 

rfi/errtd lo, J., member of a joint Hindu family executed a mortgage 
in favour of P, in respect of his share of two houses for a considera¬ 
tion of Rs. 2,0(10; U, another member of the family, brought a 
suit to annul the mortgage on (lie ground that it was executed 
without consideration and necessity, and was ultra vires and illegal, 
as J had no legal right to mortgag' his share ns a oo-parcensr in 
the j'dnt property* flehi, that R. was entitled to have the mortgage 
set aside as a uiorJgagee, hut (hat the deed would remain operative 
as a bond so far as J was personally oouoeroed, (Rattigan, J.) 

Piari Lnl v. Ram t’hand.—112 [\W R. 1911; 21 P R* 1912; 

11 1.0.443. 

■—Joint family—hy eo^parcertftrs of fttlf^acquired ffroperty. 

heldy that a moiuher of a Joint Hindu Family is not restricted 
from alienating Ids self-arquired property. I. L. R. 20 All. 267, 
JoUoxced. (Uuttigan and Witiiams, JJ.) 

AJtt. Nehal Devi v. Kisbore Chand.— ll P.L.R. 1911; 

97 P.u. 1910; 142 P.W.R. IwlO; 8 I.C. 999. 

family — Al>enation by one co~parcener not for family benefit 
liable to annulment. 

fJeld^ that an alienation hy one of the coparceners of a joint 
Hindu family not made for the benefit of the family is liable to 
aniuilnient in its eiitiroty. 21 P. U. 1912, followed. (Le Uossignol 
and Wilberf irce, JJ.) 

Munshi Lai r. Sohan Lai.—3 Lah.L.J. 137. 

— Joint/nmily^Afortya^je of undivided share of a member^Subtequent 
parUlion^Rxyhtt of morlyayee. 

A, owner of only Jih share, mortgaged J of three shops and 
u haveli which formed a part of the estate. After the mortgage 
tliere was a suit between the oo^sharers which was settled by 
uri>itration and two khoiaa valued at lls. 940 were awarded to K. 
Oil a suit brought hy the mortgagee to recover the mortgageil-debt ; 
IJhU, that the only part of the estate against which the mortgagees 
could proceed was that which fell to the mortgagor on partition, 
i 1. A. 106; W. K. 233; 101 P. H. followed. (Chevis aod 

Lo Roisignol, J .) 

Prein Shah v. Kahn Oiiand —48 P.L K, 1916; 

128 P.W.R. 1915; 30 I C. 31 
Ahenation by father ^Jornt family property—^Immoral and tlleyal 
debi^dOjtoltona by son^Acqmescenee by ton. 

An alienation of joint ancestral family property by a father 
for an iilegil or iimncral debt will not be biudiug on ttie sou. But 
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where the son, efter ohjHCtions, acqniesces and adopts them, ho 
then loses bis right to contest the alienations. (Johnstone and 
Rattigan, JJ.) 

Diwan Sbib Nath r. Alliance Bank of Simla.—3 P.R 1915* 

215 P.L.R. 1914; no P.W.R. 1914; 25 10. 4 ii 0 . 

" - Alienation—I^Qlher~—^eeetsitjf—Harden of proof. 

A Tendee from the father, in a joint Hinda family mnst, as 
against the sons, make out legal necessity as to that part of the 
consideration whioh is not in the natore of antecedent debts. Legal 
necessity and family benefit mnst be proved positively and cannot 
he assumed (Abdul Raoof and Harrison, JJ.) 

Laik Shah », Dica Nath.—63 LO. 515. 

— fc/oint familjf^Father^Povjert—Altenattun by Jather^Moriyayor 

iellinp tgniiy of redemption ic'tihout nejeiiity—Land yieUixnp a little 
profit—Old debt. 

Anoesfral land was mortgaged, and on a sale of eqnity of 
redemption, the son of the mortgagor sued to set aside the sale. It 
was found that the land yielded little or no profit and the mortgages 
were eifeoted for necessity, and at the time of sale the mortgagor 
probably foresaw that it would be impossible for him or his descen¬ 
dants to redeem the mortgage. /7«M, that the sale was not open 
to objection, (Johnstone and Ratligan, JJ.) 

Chet Singh r. AlUhditt*—Jl P.W.R. 1912; 47 P.L.R, 1912, 

15 1 C. 077. 

—- Joint Family — Alienations^After horn eon^Smt by, 

lieXd^ that a son conceived is the same as the son home for 
all purposes, aud that if he he born alive he has a right to ohalieiige 
ulieiiatioos or other acts affecting his rights in tlie joint family 
property, and that any other son l>orn siibsequently, unless the 
former has in the meanwhile oonsmited to the act iinpuguetl, can 
also challenge it. 16 M. 76; .‘53 A. 654, reJerrM to —Also MulU’s 
Hindu Law, Hrd edition, page 242 and Mayne’s Hindu Law, Oth 
edition page 461 . ( hevis and Scott-Smith, JJ.) 

Dwarka Dus v. Krishan Kishore .—2 l.uh, 114; 15 Lah. L. J. 349; 

61 1. C. 620. 

■ ■ Joint /amity.A/i'*n(i<ion — i9a^^ of aneetital house Tiy fa‘ht>r—Objection 
by a nm—Harden of proviny immorality of the tranmriton—Vendee 
to prove necfssity—Expiry of 20 yearts-.(J\rcnm$la‘\tiai tvuience to 
prove neoestMy, 

fields that where a Hindu son attacks the sale of nnoesirai 
house hy his father it lie** on the former to estal>lish innnurality of 
llie transaction by specific facts if he is to succeed in freeing himself 
from the iiahility to pay his father’s debts, aud tljet the sale cannot be 
maintained as a sale unless the vendee proves uecesKity. 53 P. li. 
I 9 OI; I. L R, 3) All. 176, referred to. 

But it would he unfair to expect precise proof on the point 
some 20 years after the alienation. (Bhadi Lai and Le Ro.ssig'ud, J J.; 

Rum Labhaya 7 . Gopal Das_I5l P.Li.R. I 9 l 5 ; 

70 I’.W.K. 1915; 29 T C. 891. 
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- Joint family^Atienation by father-^^Smt by ion for 

Lwiitatton r«nnin(^ of, from vendee's takiny posteition—x\ature of 

postettion neoessary. c i i 

lo a 8uik nuder the Afitakshara Law for possession ot lanO 

by annulment of illegal sales by bis father, the son’s only cause of 

action is the taking of possession by the vendee of what was the 

son’s joint share of the family property, and his suit ought to be 

brought within 12 y^’ars of such adverse possession. 

It is not necessary in order to obtain possession that the 
purchaser should step on to the land at all. The physical possibility 
of the buyer dealing with the thing exclusively as his own is all 
that is necessary, ^Johnstone and Scott Smith, JJ.) 

liuhadur Ghund ». Nina Mai.—14 P.R. 1915; 
2;n P.I..R. 1914; 133 P-W.R. 1914; 25 LG. 35. 

-A lienation hu fathf^T—Suit to set a^ide—Bufden of Ptoof, 

In a case were a plaintiff sues his father and alienee from 
him for a deolaratiou that the alienation would not bind him, the 
court should not exp^-ot of a zemindar exceptionally careful mauage- 
ineut or thrift. It should simply see whether there has been wauton 
waste of reckless extravagance or not. (Johnstone, J.) 

Budh Singh v, Bir Bal —*25 P.L.R. lyll; 9 I. C. t)44. 

40 P. W. U. 1911. 

-Joint fanviy—Alienation by father—Leyal neoeaity—Sons right to 

itnveach. ■ i i 

111 the absence of a hnding that a father has been recklessly 

extravagant, or wantonly wasting his property, the vendee of the 
property from the father is not required to prove that the previous 
debts were contracted for necessary purposes he has only to prove 
their exislauce. The 8«»n cannot impeach such a sale. (Martineau, J.) 

Jui'ut ISiugh V. Gauda ISingh.—.(ly22j Lab. 301 
^ 6ul. C, 47. 

- Jtrtnf family _ Alitnation~—Pather — £J«it by tons to set aside. 

In a suit by Hindu sou to sot aside alienations of joint family 
property by his father, if it is found that the sales are not valid aud 
binuing on the family the pbiintilf would be entitled to a decree that 
his riglits us coparcener are not utfected by the alienation. The 
decroi) in favonr of the pbmitilf should not bo made conditional on his 
refunding bis sliare of the purchase money. 3y A. 43, 30 A. 352 ; 
53 P. R. 1901, referred to. IL V, 395, not foUotved. (Le Rossiguol 

and Gumpbell, J J .) 

Buduin V Madho Ram.—2 Lab. 338 ; (1922) Lah. 241; 

66I.C. 19. 

Joint family^Alienaliom—-Pother—Son's suit to set aside—Porm of 
relief, 

A Hindu sou is entitled to set aside an alienation by his father 
of ancestral property which has not been affected for the payment of 
an antooedent debt or for any family necessity. 53 P. H* 1901 ; 
28 A. 328 ; 39 A. 485, referred to. In a suit for possession of the 
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properties so alienated the son is not bonnd to reland the jinrobase 
money bnt can claim possession of the property. 11 C. 396 ; 32 I. C. 
89L Tejetred to. (Broadway and Martinean, jj.) 

Kali Charan v Jaggn.—67 I. C. 89. 

—Joint family — Manager — Mortgage — Decree^Form of — Decree agaimt 
attets of deceased martgagor — Fecemty—Charge on land. 

The plaintiff, mortgagee, saed the defendants on a mortgage 
executed by their father and utiole and prayed for a decree against 
the defendantfl personally and the laud mortgaged. On appeal 
the Divisional Jadge granted decree ag iinst the defendants personally 
as heirs of the mortgagors but finding that the mortgage was not for 
necessity refused to pass decree against the mortgagnd land. IJeld, 
that the decree should not have been pissed personally against the 
defendants, for they were only liable to the extent of the assets of 
the mortgagors in their hands. (Uuttigan and Leslie Jones, JJ.) 

Arura ». Balak Ram.—1.>7 P.L.U. 1915; 147 L.W.K. 1^15 ; 

3‘' l.U. 528. 

_JOINT FAMILY—ALIENATION-WIDOW. 

- Alienation — Wutoio — Lrgahty. 

Widow’s power of alienation does not depend on the power 
of alienation of the reversioners ; her powers are not unlimited even 
though there are no such reversioners. (Broadway and Abdul 
Raoof, JJ.) 

Tirath Uai:i v. Kalian Devi.— 1 Lah. 588; 60 lol ; 

3 Laii.L.J. 35. 

_ Joint faynily _ Alienation—Widow of arora f>rfdeceaMed ton holding 

her huthand’M $hare byway of maiHtrnanfV, alienation by^evmjor 
nfcesta^y purposes. 

Hrll, that when among Hindus (Aroru'* of Multan) governed 
by Milakshra diodu Lnw the widow of a predeceased son receives 
the share of her husband in the joint family land-d or other immove¬ 
able property slie does so obviously fur tbe purpose of iiiaiiiteuuuoe 
oulv, and coiisetjueutly she is iiioompetent to alienate it oven for 

uscessilv. t'UaUiguii and Leslie Jones, JJ.) 

(/'hauduii Mai v- M*i. Wasindi.—92 P.R. 1915; 

Ib8 I’ W.K 1915; 31 l.a 5U. 

—Alienation by widow—Consent of reversioners—Validity—Uonsent 
of next reversiouers effect ou remoter reversioners. Het Hindu Law, 
Widow, Alienation. 

209 PLR I9U:150P.W.K l9l4; v^l P. IL ! 9 U ; 24 I.C. 417. 

_JOINT FAMILY—( Oi.'iTHAtrr. 

family— (yonlract bn the managing member ^Right to tue — 
Contract by tome of the mt'mb-rs only. 

H a ooutract is made on behalf of n joint Hindu family by 
the munaging member, no other member of the family is competent 
to interfere in that contract or to give receipts in conu<»otiou therewith 
15 0. W. N 321 (P. O.), referred to. 

But where tiie contraoliug party h»d no reason to believe 
tliat the ooutract was other than a coutract with all of the four 
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joint brothers, he was fully ja8ti6ed (until notified otherwise in) 
making payments to uny one of those four brothers on behalf of the 
family. (Uuttigua and Sliah Din, JJ ; 

Sirdar Kirpal Singh e. Sant Singh—71 PR IHH. 
30 P.L.U. iyi2;205 P.W.R. 13 I.O. 305. 

- Joint family — Co-paroener —Payment of nebl made to ton — When 

ditoharoB of debt. 

When in the case of a Joint Hindu family consisting of 
father and son debts due to the family have been paid sometimes 
to the father and somotimei to the son u debtor is absolved from 
his liability when he has made piyment of the debt to the eon. 
(Shah Din, J.) 

Jahangir v, Ganda Shah.—69 PL R lUl; 230 P.W.R. 1911; 

10 I C: h3». 


Joint /imi/y—C('-/'arci»n^>r— Uahd. 

Htlt, that, where it is shown that for many years past the 
brothers have nothing in ooiiiinon except their anoekrui house in 
which they have lived separately and liave remained separate in food, 
income, expeodiinre and worship the ordinary presumption of Hiudu 
Law of every faintly being Joint falls to the ground and the rule 
of survivorship does not apply in such a case and the will by oue 
broth er of his share of tlt^ joint pro^terty in favour of his distant 
collateral is uot invalid. 3 Indiau Cases. 234, JoHovsed. (Shah Din 
and ('hex is, J J ) 

•Sham Lai v, Chhajju Mai—31 P.W.tt. 1913; 76 P.L.U 1913; 

19 I.O. 51. 


-JOINT FAMII.Y-FaTHER. 

— Joint F-tfhrr—^l.ompromijifi by. 

A jiln compromise of a doubtful claim, entered into by 

(he father as manager of the family, binds the minor sons. (Scott- 
(Smith and Leslie Jones, JJ.) 


Shambhn Nath v. Dwarka Das—60 I. 0. 524. 

•’Joint Jamily—Father-^ Ifecree for mintsy ayainil — ExHCution tale of 
entire properly inolndiny ton't lutereit^Debt not or tmmoraL 

tliut a iinniHy decree against a Hindu father, for a debt 
which was neither illegal, nor immoral, and whether incurred for 
family purposes or not, may he enforced in his life-time by an execu¬ 
tion sale of the entire co-paroeiiary estate and is binding on his sons. 

Where, therefore, in a suit for u declaration to the effect that 
the plaintiff’s ancestral hanelt was not liable to attachment and sale 
in sulisfuotion of a money decree agaiust his father, it appeared that 
the decree wa.s not ba.snd upon an> iiuinoral debt. 

//eld., that the plaintiff had no right to set up his interests in 
the ancestral house as a bar to the remedy claimed by the creditor. 

I. J.. U. 39 All. 4W ; 21 C. W. N. 693 ; 1 P. L \V.557 ; 15 A. L. J. 

437 ; 19 Bom. L. R. 49« ; 26 C. L J. I ; 36 M. L. J. 14 ; (1917) 

M. W. N. 439 ; 22 M L. T 22 ; C L. W. 213 ; 44 I. A. 126 ; 
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39 IdJ. Cas. 280 ; (P. C.)y distingnithed. (Sbadi l*al and Lo 
Roa^iguol, JJ.) 

Amur Natb p. Rastomii.—15 P. K. 1H18 ; 112 P. L. R. 1918 ; 

24 P. W. R. 1918 ; 43 I. 0. 678. 

—Join! /ami7y—J^uMer—5aoin^ arrett. 

Held, that :—A mortgage bj a land owner of a porfcioa of 
his ancestral land in order to rescue one of his sons from being 
imprisoned in execution of a decree aguiusk him (son) ia Yalid and 
binding upon his other suns. A suit for possession of auoestral 
immoveable property by an alienee against the heirs of alienor can 
be resisted by them on the grtiund that (here was no consideration 
or necessity. (Reid, ('. J. and Johustoup, J*) 

Jai Mai P. Lai Singh.—88 P.W.U. 1911; U I.C. 408. 

. Joint family—‘1^1‘jht to recflioe ront—E^isptitB Ihitiffeen father 
and ionf — Effect, 

fields that, where a lease of immoveable (woperty has been 
executed iu favour of a Hindu father living Jointly with his sons, 
the tenant is bound to pay tlie rent to the father and is not couceriied 
with any dispute between the fatlier and 8*»us hUttr /e and even if 
sons have been Joined as nominal defendants in the rent salt, the 
matter should be treated between the father and tlte tenant alone. 
(Mvil Revision No 1571 of 19|0 decidad on 27ih November 19 11, 
followed, (Kensington, ^ } 

Nurpat Rai v, Naushurla Mai.—15 P.L R. 1912 (Sup.); 

17 P.W.U- 1918; Itf I.C 59:i. 

-- t/oini fanxtltf—Eather-'^Sale /uther of waste land, 

field, that a iena /ide sale of waste land of little use by a Jat, 
soma 2t) miles away from his village, where he owns his oultirahU 
land, apparently tor family expenses, indicating no extravagance, 
imprudaucH or reckless waste, on behalf of the vendor, is binding o • 
his sons, aud they cannot contest its validity on the ground of there 
being no proof of actual uecessity. (Kensiogtou, J.) 

Kliaiia p. Fateh Khuu.—87 P. L. R. 1912 ; 5 P. W. R. 1912, 

jd 1. C. C6J, 


Joint /u»rti/y—Khalris of Aufitsar — WUethor 
tion of ancestral ^^royert^ dann-j his father $ 
) roof. 


a son can enforoe yarti^ 
life time—EurJen of 


Cndf r the Jlifakshara Law a pon cun enforce a partition even 
during his father’s life lime. 5 C. 14h : 31 C. 111* referred to. e 
initial presumption no doubt is that non-agricnllural high cas e 
Hindus follow their personal law. IU\d, however that us the strict 
rules of Hindu Law are not in force in the principle caste the onus 
of proving that among Khutris of amritsar the sou has such a rig 
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HINDU LAW—JOINT FAMILY—MANAGER. 

was rightly laid on the sou. (Scott Smith, Leslie Joues uud 
Broadway, JJ.) 

Hari Kisbeu v. Ohundu Lai.—105 P. R. 1917 (F.B.); 

43 I.C- 667. 

-I. - -Jumt /amilff^Mahant-^Ri^ht to thare in familif estate. 

Where a person succeeds to the gaddi of a shrine and is 
uppoiuted makant of the shrine, and it does not appear that he has 
renounced the world by becoming n «anya«i, his right to a share in 
hit family estate is not lost. (Shah Din and Ohevis.J.I.) 

Lok Nath t), Amur Nath.—24 P L.R. 19il; 129 P W.U 1911; 

9 I.(; 541. 

■ Joint /atni/y—iPeorre a(/ain«(/amiiy projurtg^hiabilitg o/indtviduai 
ineviktrt. 

Where there is a deoree against the joint family property 
mcluding the separate property of a certain membHr of the joint 
family, it follows that when that member quits tite family all of 
his property that remains liable for the satisfaction of the decree 
is(l> his share ill the joint family (2) his separate property such us 
it was up to the date when he quitted the family. Separate property 
acquired after he quitted the family is uot, and never could huve 
been joint family property. (Le Hossiguol and Campbell, JJ.) 

Qokul Ghand i>. Firm of Hukam Obaud —3 Lah. 14; 65 I.C. 731; 

(1922) Lah. H4. 

, -mJotnl family — Manxg^r^Decree against—IPAea binding on oihar 
vxembeTt, 

A decree passed against the manager of a joint family as 
representing the family, provided it be in respect of a debt 
ooutraoted by him for family necessities or for the family business 
may be executed against the whole oo-paroeuury property. 36 A. 
333 (P. C.), retied on. Bat it must be shown that the manager was 
sued iu a representative capacity- (Abdul Riuof and Harrison, JJ.) 

Mela Mall v. Gori.—3 Lah. 238: (1922) Lah. 200; 

66 I.C. 485. 

— Joint /amity— Manager—^Partition hy icill — Power to e^^ot. 

/Jfldy that u Hindu proprietor or the ra inager of a joint 
Hindu family cannot innko by Will any equal or unequal distribution 
of Ills ancestral property. 2 Mad, 317; 5 Iml, Jur. 352; 1 Ind. Deo. 
(N S.)4yi, diitingtitahed. (Le Hossiguol and Wilberforce, JJ.) 

Nand Lul V. Diwan (Jhand.—fs6 t-* R. 19l8; 76 P.L.R. 1918; 

78 P.W.R. 1918; 45 I.C- 162. 

— ■ - Joint family-^Managfr^Potitioi of members towardt each other 

^'J'rustee and cestui qne trust. 

Whore a Hindu father living with his two sons as a member 
of a joint family purchased a ‘•hop in their names and one of them 
sued the other for acouinulated rent of the shop, and the father 
when examined did not admit the transaoliou to bo a beuami one 
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hut stuteH that he bad intentioiialiy put the property in the namen 
of bis tvro SODS and did not chiim it. that the clpim was 

valid Had it was not necessary fir plaiutiff to sue fur partitiun of the 
joint family property. The defendants had assumed the office of a 
trustee or banker for his brother and joint tenant, and as such) he 
could be called on to make t^ood the amonnt held by him'^for the 
beneBoiary or OfUm qua trmt, 65 P. R. ISbA an<l 26 Mad. 544, 
rafe*fed to. (Anderson, J.) 

Kani Rattan v. Purau Chuud—24 P.H. 19U4. 

—.l/duayer—/^«u>dr of -^Creduor lending mun^v to 
utanu^er — oj. 

In a suit hy the plaintitf tiled by him on attaining mujurity 
against his uncle, whu was his guardian and manager uf ihe joint 
firoperty of tbe family uud a tnorcgagee from tlie manager uf such 

property— 

Hfld^ that in decreeing partition the plaintiff’s share uf the 
property cunid not be liurdened with that portion of the mortgage* 
money for which there was no logal necnssity shown to have existed, 
nor with any prHyious debts of the luorigaga included in the mortgage 
which were t» the knowlolgo of the mortgagee extravagant and 
out of at! p>*o{iortion to the income uinl resources of the family, 
though inourrHd ou an occasion which ueoessitated incurring ol debt, 

X e.j chauharkhi of the plaintiffs father. (Robertson and Rattigun, JJ ) 

Hari Uliand v. Govardhan Ohand.— IW4 P.L.R. IjI05, 
/amilif—~M,inaifAr^Poioar of. 

A Manager of a Joint Hindu family can mortgage Iho 
estates of all the members of tlie family for real family purposes, 
unless it can be shown that the expenditure has been unreasonably 

large and marked by gross carel**9sn«8s. (Robertson and Ruttigao. JJ.) 

Hari (’hand v. Mausa Rum—18 P.L R, 1206. 
/awi'/v—•il/anaoer*— Pow^th of. 

ihe manager can represnut the uo>parcenary iu all suits 
affecting its interests, can make contracts, refer to arbitration and 
compromise any claim and can do all acts which he thinks nece^surv 
or beneficial to the estate, (Soott Smith, J ) 

Mitha Mai r. Sh-v Ram.—60 I.O. 484. 

■ Join t fa mi /y —Ma n aqar— Pig fit of manufjef^xanl. 

The father as Karla is entitled to the management of the 
whole property including the interests of minor co-pa^oeners. On 
his death tlm manngnment naoses to the eldest son as KatVi. Where 
»U the sons are minors the <’.ourt can appoint a guardian of the 
whole prop*rfy but Ibis appointment lasts only until the eldest 
attains majority, after whioh it. comes to an end and the Honrt is 
hound to hand over the property to him (Broa<lv?ay and Abdul 
Raoof, JJ.) 


Oobind Sahai v. Balkaur.—6:J I.O. 559, 
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HINDU LAW—JOINT FAMILY—NECESSITY. 

- Joint Jamltt^Np^.^%s\tft—Fathf^r-~Aiunntwn of an^ettral hou$s />y 

jathAr—Q,ie$itoned bif $on—Onus oj provinfj necsssitif on th^ vendee, 

I that where u UiuJa sou attacks the sale of Hnua»itr:il 

loose by hi^ father it li^s on the former to est^ihlish immorality of 
the trausactiou by speoiHo faoN if he is to (.ucoee.l in freeing himielf 
trom the liability to pay his father’s debt, and that the sale nannot 
be inamtaioed as a sale unless the vendee proves, uecessilv. 53 I’. K. 
lyOl; I. L R 31 All. 17b, rufsTred to. 

But it would be unfair to except precise proof on the point 

some 20 years after the ulienution. (Shadi Lul and Le-Uossig- 
nol, JJ ) 

Ram Lubhaya r. Gopal Da-=—151 R.L R. 1915; 

?« P.W.H. 1915; 29 IJl »yi 

- Joint /■imiljf—Xeeeuit^^iitriot proof~^Lap*e of time. 

Strict proof of legal necessity for an alienation shonl-1 not 
he instituted upon after a lapse of many years. (Shadi Lai and 
Broadway. JJ ) J J \ 

T*raChand V. Kashi Rum.—17 P.R. 1917; 9 P.W H 1917; 

71 P.L.R 1917; 39 LG- 121. 


-JOINT FAMILY—PRESUMPTION. 

Joint familu — Pretitmf>tion^Jointneis—^OnH$ of proof that/anvly is 
joint~-^Familif shown to have been joint ones-Presumption—Joint family 
with a nucleus-^A'quisition by a member of yaoiity—A^ature — Proof 
-^-tjnus-^^pTesnmpiioii. 

When the parti'^s concerned once forme.) a joint hindu family 
the presumption of law is that the family oatinued joint unl-iss 
it is shown to have beoome divided. 

Where a family is joint and there is a nuileus from which 
property may be acquired, the presumption is that property acquired 
by any member is j‘iint property and the onus lies on tli iso wh > 
allege that it is self-acquired. 

The mere fact that any particular acquisition is in the name 
of one or more of the inemhers does not warrant the assu niititni 
that it is the exclusive acquisition of the person or persons named 
and not of the whole of the joint family. (Scott Smith and 
Broadway, JJ ) 


Nanak Ohand v. Lachmau Das_82 P.H. 10 i7; 

_ . , , y7 P.W.R. 1917; 40 I.G. 775. 

Joint/anvly — Presumplion of jnntness _Onus. 

According to Hindu Law, the presumption is that ev^ry 

Hindu family is^ joint, hut adiuissi nis of the following desoription 

by a Hiudti denying separatioo are quite inconsistent with the theo^’y 

that the family was joint at the time the admissions were made. 
(Reid, G.J. and Beadoii,J.) 

Mst. Itukhman r. Kirpa Devi—338 P.L.R. 1913; 

^ 299 P.W.R. 1913; 22 I.C. 134. 

-Jo.nt family-^rretumplion ofjomtsiiss. 

• ■ Resumption in the case of Hindu families is in favour of 

jointness. Where a guardian was appointed for three minors who 
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coDstitQted a joint fumily, and after eaob one attained majority bis 
share ^as given to him and daring rbeir minority as well as after¬ 
wards the aCGOonts of the inoome were kept separate in the name of 
eaoh minor and after all the brothers attained majority the inoome 
was divided among them and one of them admitted that he had no 
coooern in the property of another brother keldy that the presnmption 
of jointuebS was rebntted. (Broadway and Ahdnl Raoof. JJ.) 

Gobind Sahai r. Bal Kaur.—6d LC. 559. 

Joint Jamiltf^Prftumpixon of jotntne$t^Po^er of a memhtit of the 
Jamily at a partner to strike balanee of aacount. 

]n a suit for money on hook accounts against a Hindu and 
bis four sons on the allegation that they are members of a joint 
Hindn family and k^pt a shop manag«»d by one of the suns. HeK, 
that there is presumption that the normal state of every Hindn 
family is joint. The degree of weight to be attached to this presumption 
must depend mure or less on the cironuistanoes of eaob oase. 
Ut2 P.R. Id89 & Id P. R. 1883. rsferrel to (Walker and Mande, JJ.) 

Becbha Lai u. Jai Persbad.—18 P.L.R. 1900. 
Joint Jayiulif^Prammpiton of jointneft-^AneeUrai honte not divided. 

Heidf that, where it is shown that for many years past the 
brothers have nothing in oommon except their ancestral house in 
whiuh they have lived separately and have remained s'^parate in food, 
inoome, expenditure atid worship the ordinary presnmplion of Hindu 
Law of every family being joint falls to the ground and the rule 
of survivorstiip does not apply in such a oase and the will by one 
brother of bis share of the joint property in favour of his distant oolU- 
ternl is not invalid. 3 I. U- 234,(Shah Din and Ohevis, JJ J 
Sham Lalv. CbliHjju Mai.—:U P.W.ll. UlJ; 78 P.L R. I9l3; 

19 I.C. 51. 

Joint family—Pre^umption^^Jointn fit. 

The initial presnmption is tout a family is joint though 
membern deal with certain paternal properties as their «»wn. 

Raiua IjuI V. Hari Charau Lai.—297 P L R. 191S; 

152 P.W.R. 1913; 20 I 0. 562. 

-JOINT FAMILY—PUOPERTY. 

—— Joint Jamily—property—Ar.qnitttion—Property a^'quired in the name 
of one of the mnmbtrt of a joint Hindu Jumilif. 

Jlfl'ly tliat, where the first ^^^urt has neither put in issue 
a plea of a defendaut iu)r has giv^n aoy finding t.her«on and the 
defendant has failnd to raise it again in tlie grounds of his appeal 
snch a plea us well as the point not urged before the first (^onrt 
oanuot be allowed «o be advauosd in argument to attaok the 
jodguieut under appeal. (Bliuh Din und Scott Smith, J K) 

Nulhu Mai r. Mol Chand.—183 P.W.R. 1912; 

197 P.L.R 1912: 17 I.C- 232. 

—■ Joint Jamily— properly—ArqtiiiUions io namet of in>itvidual members 
•^presumption. 

tieid^ that the normal state of every Hindn Family is joint. 
The mere fact that any purtionlar acquisition is iu the name of one 
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or more of tbe brothers does not warrant the assninption that it 
is tbe exclnsive noqnisitinn of the person or persons named and not 
of the whole of the joint family. 

Tbe presumption arising from a partition of a portion of 
the family property that the whole was divided is not a strong 
one partionlarly when there is no evidence as to what property 
was aotnally divided. I. L. R 53 All* 677, re/jrred to. (Shah Din 
and Soott Smith, JJ.) 

Sham Dus v. Pokhlo Kara.—16 F.LR. 1912 (Snp.); 

18 P.W.R. 1913; 18 I.O. 604. 


family—Property—Acquisition by member of—Property in 
of member of—Ownership—Presumption. •See Hindu Law, 


iloint 
name 

Joint family—Presumption. 


82 P.R. 1917. 

Joint /a7nil^—Propftrttf — m the n xrrte of one men»6flr— 

Svrden of proof—Shifting of burden—of patton a* to hti 
rtghti in property—Aot to he hghtlg eet anitfe. 

In case of pnrchase by th« head of a joint Hindu family in the 
name of some other member of the family, tb« onui of proving that 
the purchase was not purelv Arnamt lies upon the person making that 
assertion. 6 M. I. A. .53, fotloioed. 

But, in a partionlar case, other oonsiderationa may come in, 
which would shift the burden of proof in regard to the nature of 
the Aenami transaction. Thu**, where the triiosaotion is shown to 
lie of the nature of a dwtrituition of property amongst various 
iiieiiibers of the family, or for the advancement in life one of them, 
the initial presumption may cease to exist. 15 M. I. A. 395, 
Tf'ierred to- 

The statements of a person, who is in the best position of all 
to know about his property, cannot be lightly set. aside, on the ni»'re 
ground that they were made with u fraudulent purpose, and if the 
heir or representative of such a person alleges these statements 
to be incorrect, tbe burden of proving them to he so lies very 
heavily upon him. It is nut desirable to encourage the idea that 
fiiUe Htateinents may be ligotly made nt. one liine. for the advantage 
of the per-OD making them, and tli^n lightly repudiated when they 
Bppeur to be to his advantage or to the disadvantage of his successor s 
litle (Ueid, (J.J. and Koherfsnn, J,> 

Raju Kam r. Muhta Fatteh Obanti. —187 P.u.H. 191^2; 

24K F.W.R. 1912; 17 I <!. 2|6. 

Joint faintly—Property—Aequ}fitwrx hy memhfr — Prenmtiptton^Pleil 
of >olf’-\uquxttlwn —Onus of pioof —in nanxe of particular 

The legal pre*.un>ption is that all the properties held hy any 
niririber of a joint family so long »s the family is joint are joint 
pr< porlies and joint acqiiit^irions, made by the several members in 
a joint family, while the family is joint, are presumed to have been 
ujude from joint funds and bilong to the joint family. 
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Tbe ouus lies on the party who asserts st^lf-actjaisitioo. 

The mere fact that any partioulur aoqnisition is in the name 
of a member of the joint family, does not warrant the assumption that 
it is the exolnsive acquisition of ihe member named aud not of the 
whole joint family. (Broadway, •).) 

Gopal Shah V. Jawand Singh.—80 P.W.R I91U; 49 1,0. 1007, 

Joint //indu/dtni/y—iS«f//-ac7uuition. ^ . 

When a member of a joint Hindu family makes acquisitions 

of property by his separate exertions, any other member of the 
family claiming to have a i*lmre in those acquisitions most show as 
a matter of fact and by clear evidence that in some way he was 
associated in the business with the member who made the acquisitions 
and became by taking part in the business or otherwise, a [mrtuer. 
In suoh a case the presumption of Hindu Law that the business was 
the properly of the whole family beoanse the family was a joint one, 
must be held as rebutted. (Johnstone and Rattigan, JJ.) 

Uijlm Ram i-. Mohan Lai.—25 P.R. Ia06; K1 

58 P.W.R. lyUh; 


Joint famxly-^Proper'if'-Ancetiral propertxf-^Rujht by birih^Ptinjab 

-^Custom. - ,, 

Hold, that (he family, though Arora by caste, follow agri- 

cnltnral custom as regards their auoestral land, and as snob, os a s 

under their personal law as applicable to Ihe 1 nnjabj » 

have no right to take a share iherein u» their father s llte-tmi . 

(Shah Din and Beadou, JJ.) r> i i> luio. 

' Talsi K^iu. Shib P.R. ISIS; 22« P.I; R; 

lU 1.^ 11* 


Joint famxU—Proptirtu-^Lhvixe of inCHtiral prooQTtjf. 

^ A will by a member of a joint Hindu family bequeathing 
joint as well as his self-acquired property U invalid ^uathejolut 
property though it will be valid qn his soparate property. (M*^*!* 

Lul, C.J.and Le Uosdguol, J.> , r l rr. ^>1 P T R lil*M • 

Parmanaud r. Shev Oharan Das.—2 Lah. 69; -1 . J- ’ 

]5P.W.H. 1921; 3 Lah. L. J.b2;59lU 2ou. 

Joint famtlff property-‘Properti^ yxven to a ujidow for nMinUnanoe 
conl%nue»tobejointJ\jim%iypr>..peny, , .-a 

lleUi^ that when among Hindus (Aroras of Multan) g'* ** 

by Mitukshra Hindu Law the widow of a predeceased s<m receiveu 

the share of her husband in ttie joint family landed or other immoie 
able property she does so obviously for the purpose of maiuieua" 
only, and ounseqaently she is incompetent to alieoale it even o 

ueobssity. (KatHgan uinl Leslie Jones, JJ ) 

(’banduii Mai v M»t. Wusindi—^2 

168 P.W.R- 191S; JD 

.Joint family—Property—Joint property— Nucleus—Presumption of 

ioint aoqnisition ^ee Hindu Law—Joint family Presnmp u>n. 

^ S2 P R. Iul7; 97 P.W.R. 19i7; 40 1.^. 775. 
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Joint family — propfrtjf—preiumpthn 0 /jotntness. 

IJeldt ihui the iiiitiul presumption it that property of every 
Hindu family is joint and this presumption oamiot be rebutted by 
showing that : (1) Father of plaintiff and defendants inentionod in 
bis will that they were separate, particularly when the will was after¬ 
wards declared inoperative by a competent Court (2) one of the 
brothers dealt with certain paternal properly as his own and (J) by 
showing the brothers wore living separate from each other. 

j Robertson, J.) ^ 

Uamu Mai v. Haroharan Das—152 P.W.U. 1915 ; 

297 P.L R. 19 15 ; 2U I.C. 5b2. 

Joint familu — Property — Preiumption. i • 

Where the members of a Hindu family have always lived in 

u town and have taken no agricultural pursuit the mere fact of their 
having invested money in land does not make it probable that they 
have altered their mode of life by adopting agricultural oualoms, and 
very clear and oouvinoiiig evidence is necessary to establish a rule 
of succession opposed to their personal Law. (Reid, C J.) 

AJuuamat Hukm-in t>. Mst. Kiipa Devi.—358 P.L R. 1913; 

209 P.W.U. 1915 ; 22 I.C. 154. 


•Joint /armly^AnceUral property^Wdl by propo,dui^Dhi»ion 

' ^Property derived from an ancestor but which is divided and 
enjoyed by members neither according to Hindu Law, custom nor 
ncioJdiDK to the terms of u Will left by the unoestor .s ^noestral 
joint family property in which the son takes an interest by birth. 

(Jolinstono and llattigan, JJ ) 

Diwan Shib Nath o. The Alliance Bank of a' 

: no P.W.R. 1914 ; 5 P. R. 19L'> ; 25 I C. 4r0. 


Joint /afntly—Prop$TtySel/~arqntiition-^Prop,^rty pnrchaied out 
of ih6 mooine 0 / father*s estate 1 $ ietparquxred property. 

Where property is purchased from out of the mcome ot 
ancestral property or with one’s own earnings is self-acquired pro¬ 
perty. (Kensington and Johnstone, JJ^'. 

Karra Baksh u. Chiragh Din—66 P.H. 1911 ; 

104 PL.R. 1912 ; 190 P.W.R. 1911 ; 12 I (L t<62. 


_ Joint fartwly—Property — Self-lequinUon—Jagir grant of re-^erved 

thld^ that:—Where a Itakh (reserved forest) was granted by 
the Government to a Jagirdar and it was afterwards decided that it 
phould be entered in the Revenue papers as owned by 
proprietary rights to the exclusion of eiiher the proprietors of t le 
adjoining villages or of the Government, such a Hakh becomes t e 
Bi li-acquired property of the Jagirdar and cannot be treated as 

uucesiral uppertuiniog to the Jagir. e u* *r 

A will of such property by the Jagirdar in favour of ma ® 
with full power of alienation and a sale by her on his deat i, even 
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vritboot necessity, is valid and cannot he <jaestian6d either by the 
snccessor to the Jagr or the other reversioner. 

Ohit&r In the Pnujub the term Jagir is ordinarily restricted 
as EAeaning an assigonaent of land revHone only. Japit is ordinarily 
not land. (Kensington and Ratiigan, JJ.) 

Maya Das v. Sardar Gardit Singh—167 F.L.R. 1912 ; 

146 P.W.ll. 1912; 16 I.C. 

"" Joint familv^Propertp — Sei/^arquuition—Nucleus of ancetfral pro- 
potty —out of Jamilif Jutt<la-^(iatns of learning pet Ralltgan 

and Le Ronsumoiy JJ. 

Per Ratiigan and Lf RoxxiitnoU JJ- {Sh ih Din^ J dtasenitng) 
—A member of a joint Hindu family which admittedly possesses joint 
property most be presumed in the ordinary course of things to have 
received his education, whether special or ordinary, at the expeuse 
of his family and bis family property and the burdeii of proving the 
contrary would rest upon him. 

Per Le Rottignoi and Shah Pin^ JJ. Property acquired hy 
a member of a joint bindn family to the detriment of the family and 
ae the result of a special education or trainiug received with the help 
of joint property is liable for a debt ooutracted hy the manager in 

the course of a joint family husiuess. 

Where a member of a joint Hindu family has receiv#’d a 
special education or training. The presumption is that it was acqnireil 
with the assistance of the family funds. The presumption may, 
however, be rebutted by any person us asserting the contrary. 
7 M. H. 0. U. 47, 59, referred to. 

Per Shah Dxn, J. There is no initial presumption that 
a special education or training received by a merober of a joint family 
was to the d«trimeot of the f iinily estate and the onus is on the 
creditor, seeking to make the separate or acquired properties of such 
member liable fur a family debt to prove that the acquisition was 
made with the assistance of the joint funds. 7 M. H. (’. R-47; 5*, 
not approved. 59 P. R. 1»W3, explained. 1 M. 252, referred to. 
(Hattigaa, 8hah Din aud Le Uossignul, JJ.^ 

Gokal (’hand v. Hakam Ohand Nathu Mai.— 
70 and 71 P.U. ioil; L54 P.L.R. 1U16; lOo P.W.H. Idb; 

H I.O. 714(F. B.) 

family^Property-^Self-acquiiUuin^^Froof o/-~~Propertp deriie I, 
the srlf~aeguiiit*on of the dtvitee. 

lo a case of a joint Hindu family formed onlv of a father 
and bis minor son, the initial presumption of jointness of the pro¬ 
perty IS rebutted by proof of llio faot that the father’s property is 

all self-acquired. 

property devised by will over wliioh the testator bad complete 
powers of disposal is self-acquired property in the bands of the 
devisee. (Sbadi Lai aud La Hossignol, JJ.) 

Amur Nath v. Guran Ditta Mai—14 P R. 1913; 

16P.W.R.191«;43I.<'! 117. 
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—•/otn(/wniiy—/2fl-union—Qi*«5«ion of taw. 

The question oE the re-uuiou of a Hindu fatnilv and the facts 
' relevant to prove suoh a re-noiou are matters v*f law. (Wilherforoe, J.) 

Naraiu Das v. Mahuga Kam.—45 P.VV.R 1.421; 59 I.C. 706. 

faintly -—Suit ay»tn5t manaffer — Appeal^fliM death and brinyiny 
on record of kit major son but not his xn/anl yran(fioni by pre-deceated 
ton^E^ect. 

In an appeal against By forming a joint Hindu family with 
bis two sons B died. His elder son was brought on the record, the 
younger died before the applioution for substitution was made 
leaving an infant son, who was not brought on the record ; Utldy 
that the appeal had not abated. (Ueid, 0. J. and Hobertson, J.) 

Khuda Bakbsb v. Narain Dsis.—HI P.W H. iyi3; 

51 P.L.R. 1913; IB l.C. 44. 


•Joint family Suit—Bond in name of member of—Suit upon^Parties 

_ Olher members tf necessary parties—Bond Jor family debt—effect. 

UeLdy that where a loan i.s given out of the joint Hindu family 
funds and the bond for the amount is given only in the name of one 
of the members, that member being the sole obligee can sue alone 
and olher members of the family are not ueoessary parties. 127 P- R. 

1906- 10 P. W. R. 1907; 5H P. L R. 1907; I. L R 22 Mad. 326; 
I L *R 20 Bom. 435: I. L. R. 32 All. 1H3,f, 

33; I.'l. R. 33 All. 272 (P. 0.) ; 69 P. R 1906; 

1UU6; 118 P. L. R 1906, dtsltnyutshed. 1. L. R. 

(Scott Smith and Broadway, JJ ) 

Sher Mnliammad ». Ram Chand,^H7 PR 1917; 
H P L.R. 191H; 170 P.W R. 1917; 42 I.O. 377. 


L, R IH Mad. 
106 P. W. R. 
32 Mad 181, 


• 9 — 

not approved. 


Joint family Suit —Parties —Deo'ee in suit—Widow brouyht m 
terongl^ at representative of deceate-l co-paroenor. 

A B iiod 0 who were inetiibers of ^ iliudu tanaily sued 

for the recovery of a certain debt dne to them jointly. During the 
pendency of the suit 0 died. His widow D obtained a sucoession 

certificate in respect of his estate and w«s brought upon the record 

of this Hoit as his represeutuUve. A and B appealed against the 
order substituting D’s name for her husband but the appeal was dis¬ 
missed in default. Subsequently, there was separate protracted 
litigation between D on the one hand and A and B on the other, with 
regard to D’s oUim to suoceed to C’a .share iu the family property. 

It was finally held in that suit that D's claim to succeed to O's share 

was time-barred. A and B thereupon applied for removal of D s 
name, as representative of (J, from the record. The Court simply 
filed this application. But when the Court passed the decree in the 
unit, it directed that the decree was only iu favour of A and B and 

not in favour of D. , , , 

Ueidy that until D*8 name was duly struck out, the decree 

ehould have been in favour of D, also O’s representative. The fact 

that D. may have no enforceable right against the other plaintiffs to 

share in the decree coold uot affect her right as representative of C 
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to bo recogniaod tor the parposea of this suit as a joint decree-holder 

«i such capacity. All the co-plaiotiffs were entitled to a joint decree, 

leaviDg It open to them to adjust their respective claims subsequentlV 
(Jobostone and Rattigan, JJ.) ^ 

Nihal Devi v, Kishore Chand.—51 P.R. 1012^ 
w , p , „ P.V\\R. 1012; 13 I.O, 564. 

- Joint famili,~8utt^FaTttes^Pa!/ment to other than obligeei in bond. 

6 and the sons of one H, members of u joint Umily, along 
with two others, sned the defendant for the recovery of a sum of Rs- 
17,000 with interest due on a bond executed in favnur of S and H. 
The defendant pleaded that, the amount being legally due to all th^ 
members of the family, he was willing to pay to those whom the 
Court finds entitled to receive the amount, aud that he paid other 
members Rs. 10,400 on account. The Lower Court held that th& 
other members of the family were not necessary parties and payments 
made to them need not be accounted for by the plaintiffs. Defendant 
appealed to the Chief Oourtand affixed a Coort-feestampof Rs. lOonly. 

fields that, so far as the question as to who are entitled to 
receive the money sued for is concerned, the memo, of appeal was 
properly stamped with a Court-fee of Ks. 10 (Art. 17 (6}j, Sch. II,. 
tJourt-Fees Act and that, as regards the sum of Rs. 10,4UO said to 
have been paid ou account to the other members, ad valorem duty 
mast be paid. 

If a contract is made on behalf of a joint Hindu family by 
the managing member, no other member of the family is competent 
to interfere ii: that contract or to give receipts in conneotion therewith. 
15 C. W. N. 321 (P. C.), referred to. 

But where the contracting party had no reason to believe 
that the contract was otlier than a contract with all of the four joint 
brothers, Ije was fully justified (until notified otherwise) in making" 
payments to any one of those four brothers on behalf of the family. 
(Hatligan and Shah Din, JJ.j 

Sirdar Kirpal Singh v. Sant Singh.—71 P.R lull; 

3u P.L.K. 205 P.W.H. 1012; 13 3(»6. 


Joint familg — I'rade—AnoeJlral bufinest—Liability oj minor memhert. 

'ihe two hroibers li and L who was minor, sons of carried 
on an ancestral business. The plaintiffs sued /i? and L for money 
due by the defendants’ firm Jiwao Shah Rattan Cliand. It was 
contended that L was not liable on the ground that was the solo 
proprietor of the firm and (hat assuming L was uLo a member of llio 
firm the property of the firm was liable but share of L io tbo 
joiut family property was not liable. Held^ that the presumpilou was 
that the two brothers were both partners in tho firm which was 
carried on by the adult brother H aud also, that in such cases liio 
presumption is that they are members of a Joint Hindu family. 

Held, further, that there was nothing in the ciroumstance!^ 
of the oa&e lo draw u distinction between tho nssois of the firm and 
the other property of th** f.nuily so far as ihe linhilily of the mim»r 
d«f<i.daui W-.> Ol'i curu.Ml. .^n P.H. Itiy3; 1. R. C:il. 4Tt', .olUiifit. 
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; I 3 Cal. 

7J8; I* L. R, 26 Bom. 206; 3 B. L. R, 738, rfferrfiU to. 

The oasfl was remanded on the qneslion whether Ld was not 
a member of the firm. ^ Uatligan and (llievis, JJ.) 

Wadhawa Shah v. Uattan Ohand.—I8y T.L.R. 1915; 

126 P.W.K. 1915; 30 I,C. 818. 


Joint /amilv — Trade^3usinets carried oti individual members — 1/ 
ancestral — DKht-^LiahiUty. 


fleldy that where a joint Hindu family consisting of father and sons 
carried on in the beginning no bnsiness other tlian agriculture and 
two of the sous moved from their ancestral village to another place 
where they started a shop in their individual names and there was 
no indication that the other members of the family had any hand in it 
the lattar are not liable to pay the price of the goods supplied to that 
•hop. 162P. R. 1888, te/eTted to, 45 P. H. Ibyy, dutinguished. 
(Robertson and Beadoiu Jd.) 

Suraj Kumar o. Baldeo Das.—48 P.R. 1913; 

23 P.W.R. 1913; 60 P.L.U. 1913; 18 LG. 701. 

Joint Jamdjf—‘Trade-—F\rm-~^ConiTaci with managing memhert—Joint 
Jamtly trade—Tight of managing memhert to tue alone on contract— 
Pantes —Other members oj lirnt not n>^cetsarg fiarltes to suit. 

In a suit npou a cuntraot entered ii»to with a Hindu trading 
family, it is not necessary for all the partners in the trade business 
to join in a suit. It is sutficient xf the managing members, with 
whom contract was made, sue to recover damages or compensation 
for breach of such ooutraot. 15 C.W.N. 821 (P 0 ),/oh'ou? 0 d. 

A suit instituted by the niauaging members of a Hindu trad¬ 
ing family is maintutuable, despite uon-j>dnder of another member 
of the firm who, though interested in the result of the suit, had no 
part in the management of the business, and was not one of the part¬ 
ners with whom the contract was made. Tue mere fact that such u 
member of the firm was brought on record after tlio expiry of the 
period of limitation cannot alfeot the right of the managing mem¬ 
bers to recover on the suit already instituted by them. ^Rattigon 
uud Chevis, JJ.) 

Badri Das v Santa Singh .—3 P.R. 19l:J; 57 P.L.R. 1912; 

44 P.W.R. 1912; 13 l-C. «73. 

‘Joint family—Trade liability—Dealingt of memhert inter se— Liability 
0 /joint family propertif — Partuion of joint family properlii —Mortgage 
of one parly't share—Liability of property Jor debts due in respect of 
parinerthip. 

Xfk Chand and Pala Mai were co-parceners and the former 
Bued the latter in 1898 Cor partition of the joint family property 
aud for accounts and dissolutioo of partnership and obtained a decree 
deolaring that ho was entitled to partition and that all houses in suit 
were the property of (ho joint family mid liable to partition. In 
Co.. liniiuiion uf iii** jiroceo.jing^ the District du»lge in 1907 ordered 
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the Receiver appointed in the suit to PJ''oe«d 

property without dednoting anything for debts due by either pa ty. 
In February 1908 Tek Chand executed a mortgage deed f»yoar 
of the present defendant of his share. The Receiver s scheme for 
partition was sanctioned by the Court on '^‘.November IttlO It 
Ls subsequently ascertained by the Bna decree August 
the total amouni due from Tek Chand to Pala Mai a.M » ^er on 

account of the partnership was Rs.An atMoh 

of the mortgaged property took place in 191 1 and Pals Mai and 
others applied for^^ s.lle of the attached houses, the mortgagee 

objected to the sate and the objection having 

decree-holders Pala Mai and others brought the present ^ * 

declaration that they had a lien on the property and bad a prefereutwl 

right to that of the mortgagee ; 

field, that the Joint family immaveahle properly had no 
eonneotion whatever with the partnership 

way liable for any debts due on the ,^rtnersn.p * ““%m‘tb 

therefore, the plaintiff hud no lien on the houses in suit. tSoott Smith 

an d \Vilberforoo> JJ.) 

Mil. Raj Dulari r. Pula Mai —44 P.W U. i9l9; I 0 

1 ■ * r-v«Jl-r_'Priido liability—Hnndi by one defendant—Other 

defendants s^onght to be made liable on a partnership-Evhienoe that 

the defendants are members of a joint family ^ "*“* 

basis onght not to be allosved to be let in. fees 1 leading 

94 P.L.R. 1914; 63 P.W.R. 1914; 22 I f>- 

Joint Wdl h fJ>r.du father if can ofoct .on’» m<-rr.t- 

Widou). (lift bo.ohon voltd rmssession of an ancestral 

Directly a son is born to a Hindn in possession 

boose, he becomes a co-parcener in the boose, and the f th 

make a Will declaring who is to succeed to the p op y 

sou’s death without the consent of the latter. nroDerty Uft 

A Hiodu widow has merely a hfe-.nterest “ 

by her hnsband and, therefore, tiou's.Lb. JJ.) 

oat the consent of her reversioiinr (Uattigan aou ^ 

Ui,.. Cl..... e™ S-fc’S 


'■'’^■^'j/XtbMurder'Hindu Uw.'b” tb Da^ablaga and 
a sten-sou is not bound to ooutribute to the ! 

Btep-mother after a partition of the joint property has 
^Ttwreo him and bis st-p-broth.r (the son of his step-mother), I.L.B- 

16 Cal. 758 (P.C.),/ollowed- 
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The status of a step-mother discussed. 1 1 i wi 7 

Ual. 437 »t p 542, 543: 37 Cal. 214; 5 Mad. 29 and 82; « 

(F B 1 at p 120; 40 Bom 188; 11 Bom. at p. 614; lB.h7(r.B.). 

16A11 22 '! atp;224: 1.53 P.D referred 10 . (Batfgan and 

lieudoUt Jt) •) 

BUheu Das... Mansa Dovi 60 P.L.U. 1914; ^7^^ 

iUa.n(enar,o,-lK.,/o.o-t;«ofta.eity effect of-A,jrce,ner,t fcy reo^r.ion.r 

tain her o^lv on the condition o£ her remai..ing chaste, (and ‘h« 

Tika Bam v. M»t. Wasandi Bai —19 I .W.K. i » 

eisontion. P.W.B. 1915; 26 I.(J. 480. 

A/am(an«n»s- mdow^li>yht. o/^Char^r on hM. o,ta(s_Bona 
pur abater/or valve. charf^e on her husband’s 

lh;trsi"r;nlion o" a“oti'oe tS the p-ohaser is i--ter.al ^ven 

a transferee ^ho takes «.th “ 

h th ^^th <^laiin for inaintenanoe or residence* 

“nroif-'-'X rr."\.id.. ...i- o a. .u™..». 

relied on. (Abdul Baoof, and Mart.nean, JJ.) 

Bhagat Bam o. A/.t. Sahib Devi.-S Lah 55; 

Maintenance— mdoui-Hiyht of rcidence in a particular house of her 

Wold, that a widow’s suit against Ihe creditor ot her hosba..d 
i I aa attaohed a house belonging to him in exeontion of a decree 
Tla ning her r^ i“ *■'>« bonse is not maintainable accord- 

inff to Hindu Law when she is unable to prove that the house ® 

s the oX onse belonging to her late husband which is sol able 

.r her Is a place ot residence and that none of the other dowelling 
h’ouses b^ron'ging to his estate would meet her requirements. 

(Hattigan, and Williams. JJ.) 

Silt, lUji Bai r. J esa Rum. 


102 P.B. 1910; 44 P.U.B. 1911; 

iJ liC> ll^** 
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—A/«infe»ian<»<»— Wtdow — Re^jtniitata- 

An ndjodic!.tt<)D refusing an application for permiwion to hoo 
m torma eannol be treated direcllj or indirectly^ as aik 

adjndioation of any of the matters in dispate between the parties in 
a snit subsequently tiled by the plaintiff, as the finding is a summary 
one and notsabject to appea). 

The fact that the widow has got soms Jewels does not debar 
her from claimiDg maiiitenanoe, nor does the fact that she has small 
means of her own. though the latter may have some bearing on the 
qoestion—What maintenance should be ailowud to her ? 

It rs on valid defence to a claim for maintenance that she 
holds properly belonging to her husband, to which the defendant 
is righlfuHy entitled. 8ocb property may be recovered from her, 
bat its posse.'ision h* not subversive of her right. If she gets wrongful 
possession of the whole property, or a very large portion of it, a 
Court of equity might hold its hand and decline to help her until 
she restores such property to the defendant, whose liability primarily 

arises out of possession of the estate. (Chitterji, J.) 

iVit. Sukh Devi Surb Dial.—129 P.L.rt. iy02- 

- Mair^UnaneP!—Widoiat tight of retuUnoe io anGe$iral familg haute 

ei^ 3 inff G.redttor't right to tell it to reGover Jtnmlg debit. 

Held, that a Hindu widow or wife is not efititled to olainv 
residence in the family dwelling house against the orediror*a right to 
proceed against it in expcution of a decree obtained by him to recover 
Just family debts. (Johnstone and Shah Din JJ.) 

Nehal Devi o Shib Dial.—96 F.U. 1907; 11 P.L.R. 1908; 

118 P.W.R. 1907. 

—IKidow of gtand*(»i-~S>tsliCt‘, equily ttnd good contcience 
—right to be maift/oined fry hu$bttnd*s grand father—~Ij remaiui un¬ 
warned and in the /amtly dteellmg home. 

that, the widow of a grandson is entitled to be main¬ 
tained by her bnsbuod’s graodfather so long as she remains un¬ 
married and lives in the house wliere she lived with her deceased 

husband. 9il P. R. 18^1; 115 P. R ItiW.’S; 50 P. It. 1897* 
referred to. field, also, that where the net income of her hushind* 
grandfather be Rs. 360 a year as in this case, a maintenance at the 
rate of Rs. 15 a mouth for her and her minor daughter is too 
high but the sum of Hs per mensem (Rs. 5 for the widow and 
for her minor daughter allowable. Held, further, Miat a poiut neither 
pres-'^ed before ibe lower Appellate Court loor raised in appeal 
b*'fore the Chief Court cannot be urged iu argumeut although it 
was pot in issue before the Ist Uunrt, (Shah Uiu, and Scott buiith* 

Lsdha V. Mutsaynmixt Karmbibi.—269 P.Ij.U. 1915; 

16e P.W.R. 2yi:<; 20 I.G- 2d7. 

^.^Mainibnanee—Widow of decea$ed oo-parcbner—ExtHence oj anoettral 

yroiortif. . ,, 

Ibe plaintiff sued her father-in-law for maiutenauoe for herselt 

and her minor son. It was found as a (act that defendant aod bU 
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H<*ceased son (pluintiff’s late husband) were oo-paroeuers iu a joint 
Hinda family^ that there bad been coasidenible anoestrul property 
ID the hands of defendant (whatever might have become of it) and that 
the deceased, were he alive, would have been entitled until partition 
to live with the defendant and enjoy the family income with him. 
//eW, that under these circnmslanoes the plaintiff was under Hindu 
Law entitled to maiutenanoe. (Johnstone and Hattigau, JJ.) 

Budhau v Hadha Kishen —10b P.R. 1915; I8b P.W R. 1915: 

32 I.C. 83. 

-- Mai^ttenanee — TT^if/pw—Ayreemrnt fo lead ehaitfi h/e —// not ^forfeiture 

of morntenanoe —iSeoond N. 47, of act III of 18S4. 

Hetdt that where a Hindu widow executed an agreement m 
favour of her husband’s reversioner to the effect that she would l*^ad 
a chaste life throughout the period of her residence in her d*-oeased 
husband’s house aiid receive maintenance allowance so long as she 
remained chaste, lias token to a life of immorality, she forfeits the 

right to maintenance if she breaks the oontract. 

Ueldy also, that the Boding that the woman has taken to a 
life of immorality cannot be interfered with iu second appeal. 

(ShabDiu, J.) ^ ,.r « 

Mst. Tara Devi v. Uhanpat RaL—150 P W.R. 191«5; 

Jl I.C. 797. 

A/ainUf.aner—IVidow—Jrrear#—i)elay in luiny-wietAer ,i.;mar»d 

fjeld. that it i-^ a principle, generally upplioable. that a 
Hindu widow Is entitled to claim arrears of maintenauoe at n 
reasonable rate, regard being had to the status of her deceased 
huttband and to the value of the property left by bun, and that 
it is not necessary for her to prove before coming into Loart 
that she made a demand for such arrears **** 

was refused. 21 A. 28:t; 36 B. 3«3 (3»6) « ^ ^ o 

27 M L.J 291; |0 1 . 0 . 1 lU (1U); 24 M. 147 P.C , 
aUo, that the widow has not by any act or omission on her 
part forfeited her right to claim arrears of mainteoauoo for the 
four years prior to suit. (Rattigan, 0. J. and Ahdul Raoof, J.) 

M$t. BhoU Bai t). Mit. Chimui Bai.—147 P.R. 1919; 

2 Lab L.J. 6U; 55 I.O. -■ 

Maiutenance—W^tdutD—Hale of-^Hrtidenee, right to. 

That under the Hindu law a widow is entitled to a suitable 
residence uud also to a tixed recurring snm for her maintenance ; that 
in fixing the amount of mainteuance for a widow provision must, be 
made for her reasonable wants, namely, for the purpose of chanties 
and the discharge of religions obligations in addition to a reasooab e 
provision for the food, raiment and lodging, having regard to le 
amount of the estate which is liable for her maiutenanoe. her ptisi ion 
in life and the oircumstanoes of the family. (Shadi uu an 

Le Rossignol, JJ.) uc T n 

Mil. Kewati v. Chandu Lai.—123 P.R. 1916; 36 I.O. 985. 
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Mamage^Formt o/—Proo/. 

Among sikhs forms of marriage are lax. If a sikh of p09!tior> 
has made a womaD his lawful wife the presumption is that all 
formalities are gone through. {Heid> C.»). and Rattigan, J.) 

Dalip Kaur p. Fatti.—99 P.R. 41 P.W.R. 19I3; 

lOUP.LR. 1913: 18 1.0. 93U. 


Marriage—Vahditg o/—SWewmrjfd in langat gear^Ahienee o/ consent 
of guardian—Mother^s right to select a husband /or her daughter-- 
Afarriage effected m disregard oj d\rect\on o/ oourt not to affect a 
marriage without its sanction. 

Held, that 

>. A Hindu marriage performed at a time regarded iuanspic- 
ioDS by the astrologers cannot he treated as iuetfectual in law. 
2. Under Hindu Law, in the event of the father and paternal male 
relations losing their right by death or waiver to give a girl iiv 
marriage, the right of selecting the bnsband for a female infant 
devolves on the mother. 3. The rules as to the duty ot giving 
Hindu girls in marriage are directory and not mandatory. Therefore, 
iu the absence of force or fraud, a Hindu marriage, otherwise legally 
contracted and performed with the necessary ceremonies, is not 
invalidated by the absence of consent of the guardian entitled to 

j/ive soch Goii$^ni^ I Mud* 316; 1 M. L* J. • 

Ta All. 515; A. W. N. l«97, 139; 1. L R. 22 Bom. 812,rdi,<< u/,<m. 

64 y li. 1884, dulinguuha. 4. The ciroomstaoces that the 
marriage of a Hindu girl was celebrated by her guardian tn disobedi¬ 
ence of the order of the Civil Court would not invalidate the marriage, 
if it vras performed by the guardian in good faitb and for the welfare 
of the minor, and, it in the absence of that gnardian s appomtnient 
under the Guardians and Wards Act by the Oourt, J *® H”* 

would have been entitled to give the girl in marriage, ii Bom SU9, 

foUow^J. (Shadi Lai and Le Kossignol, JJ.) 

jU.t. Maya Devi e. Kam Chand.— 20 P.R 1916; 

177 p.W.R. 1915; 31 l.C. 186. 


Marriai/es — Exchange—Marrtagtt eustmn raiidily »/ I>amag»t. 

Where the only consideration lor the marrigo of a girt is a 
sum of money to be paid for her, the contract would bo one volJ 


as opposed to public policy, 
A family arningeruent 
which tbe family. A gives a 
lofins, into a family B, uud 


amongst persons of tbe same class, by 
girl to be taken as a wife, on equal 

Larins, inio a luumjt a girl of a family B. ^ 

lime, given as a wife into family A. stands on u lolully 
fooling from what is realy the .ale of a gir , the r ^ 

the Hiarriiige and the prospective bappmess of tbe girl being out y 
lost eight of in the latter case iu view of the pecuniary gam. 

A number of Khatrfs all of tbe same caste and community 

arranged a number of marriages amongst There was 

^hich was shown to bo ;>ri7na facte unsuitable or ^al 

nothing to shuw that the performance of any one of the betrottia 
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contracts was to be made liepomlont on the previous performance of 
any of the others. TUe arrangements were made independently 
of eaoh other, though at one and the same time, fluids tliat tlie 
betrothal contracts were not opposed to public policy and damages 
could be recovered ou breach of them. (Anderson and Robertson, 

JJ.) 

Amir Chahd v. Ham.—-50 P.U. 1903; 

95 P.L.U 1903. 

__ Marriage — DangliWr—Guardiantkip for purpotHS of marriaj/e— 

Father and VaUditg of marriage.. 

A Hindu marriage is a sacrament and a marriage which is 
duly solemnised and is otherwise valid is not rendered invalid 
merely because it is brought about without the consent of the 
gurdian in marriage or even in ooutravoution of an express order 

of the Court. 

A marriage tainted by fraud is a voidable transction, but 
it is binding until it is set asi.le by a competent Court. Unless it 
is declared to be invalid, it can sustain an indictment for bigamy. 

(Sbudi Lai, C.iJ.) 

Gaiiu Nand v. Emperor.—2 Lah 288; 8 P.L.R. 1922; 

jy22 Lab. 139; 64 LC. 500. 

- Marriage — Validttg~~Rule proUihiling marriage between persons of 

same gotra _ Applioabilitg—iSndras governed bg tinstom~~~Marriage 

recognised by brotherhood-~“In rah(/i*y ojentlom—Fro'^J — Onns. 

The rule of Hindu Law prohibiting intermarriage between 
person related as Sapindas applies only to the twice-born classes. 

UeU, that in the case of Sudras governed by custom, the onus 
of proving the invalidity by custom of a iargioa marriage between 
persons of the same gotra, the marriage itself having been recognised 
by the brotherhood, lay on the person asserting it. (Shadi Lai and 
Lo Rossignol, JJ.) 

Amar Singh v. Jai Singh—80 P.IL 1917; 138 P.W.R. 1917; 

® T n 351 


Marriage _ Widow right to arrange, daughters marriage—Consent of 

Under the Hindu I,aw, the mother is, after the father, the 
guardian of her minor daughter, and has right to select a husband 
for her daughter is not fettered by any necessity to consult or 
obtain the consent of the girl’s puteniul uncle. (Abdul Kuoof and 
Martineuu, J J.) 

iUK. Jiwai.li V Muk Hair.-3 Lah. 29; (1922) Lah. 112; 

07 X«\7« 
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Alarriaffe—Gtrl married during mmorUg—re/nfal to consummate 

marriage suit /or restitutiony whether lies. 

Held that, restitution of conjugal rights should not be decreed, 
and freedom of choice should ordinarily be allowed where a Hindu 
girl married during her miuority denies the factum of and refuses 
to consummate the marriage (Johnstone,.!.) 

Mst. Kalawati V. Bokhan.—167 P-W.H. 1912; 

2i5r.L.H. lyii^; 17 

-Marriage~-Mtuor—Rijht to repudiate on attaining Mojoriig—Rettitii- 
lion of conjugal rights. 

Among the Hindus marriage generally takes place at a very 
early age, when in fact both the hoy and“ the girl are minors. 
Among Ihem a marriage once performed cannot l>e dissolved tor any 
reason*’whatovf^r, and it would be repugnant to all nolions and 
sentiments of Hindu society if the wife is given a freedom to repudiate 
bermaniage as soon us she comes of age or before consummation 
takes place, merely on the ground that the marriage has been 

performed during her miuority. . . ^ 

In case to which the parties are Hindus the mere fact that 

marriage takes place during the minority of the parties and the 
girl repudiates the marriage before consummation is no sufbcieiit 
ground for refusing a decree for restitution of conjugal right. 
(Abdul Uaoof and Moti vSagar, JJ.l 

Muushi v. iVif. Bhagwani—Id E*.LR. 1922; (1922) Lab. 79; 

64 I lb 

iVarria.//'—/"roo/ o/~~Presumption from cohalni ition. 

The presumption in oases of long and ooiitmiious cohabitation 
is in favour of marriage, though the proof of direct evidence of 
marriaoe is unsatisfactory. The presumption can be rebutted out) 
by strong, distinct and conclusive evidence and does not ari.e it 
the connection is illicit in its origin. Habit and repute may ovideiioo 
but never can constilule marriage. A connection by udnllery may 
be evidenced, after the adultery ceases, by habit and repute, to ho 
a marriage, where mirriago is possible between the parties u 
where no v.alid marriage is possible, no ami-unt if evideiioe as 
to habit and repute can establish a marriage. (Leslie -Jones and 

Broadway, JJ ) 

Indar Singh r. Thakur Singh.—2 Lah. 227; .1 Lah.L.J. 

63 LO. oo' 

-Marriage— Remarriage widow—Preguaucy—Cobabilatiun not being 

essential to a marriage—A pregnant woman might marry utter le 
.leatb of her hushaud. He. Cu.tom. ^ 

.•D.m/ament bg father of c>>Ttain property to sons to 

enable them to 'start a bu$tne$s if amounts to 

The mere assignment by the father of certain property 

bis sons to enable them to start in business on ibeir own occouut 
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has not the same affect U 3 u formal jjurtition of the joint i> \ . 

(iSoott-Smith and Broadway, JJ.) . wo p U liilV- 

Nauak Chand v. Lacbman l)a 3 .—n IT's’ 

y7 P.W.H. iyi7 ; 40 I C.77->* 

PartHion-Award 3 in„i«o of-EgeCl-ParUal partUion-Proof of- 

Burden of proof as to jotntneu. • * i .c „ futher and 

Held, that whore a Hindu family comistod • 

a .on, and the wliole nf its properly was onsu'-ally I® nt, m 

sequootly tli. father dealt with various yroperties j 

tli'eir so/e owner, the fact of his so deahug 7 "''* ' ’'’Ht 

proof of his right to do so as against his son But ^ 
found actually selling certain properties to the sou >^ ''77 j 
inference is obvious and conclusive that seme ^ perm.on 

the property must previously have taken p ace. 7' , j 

cunirtances,\he burden of proof as to P'" f “"erty 

party alleging joiutness has to prove tha a jur^id y 

Still remainud joint ancestral property. I 15. H. • • 

177 ; 143 P.U. UO P-H-. ^",1 Hean and ScoU 

iPUt; 143 1'. W. H. lUld, yoliotofd- fU«li'8-‘“ 

{Smith, JJ.y ^ luif, . 

SuKhdial f. Maui Ram.—29 P. R. 1^1^ ^ 

-PartUion-Barden of ^r.„f~Prr,H,nptwn , jt 

„,e general prllimption heingShat a family is joint. cHe.d, U J ■ 

and Bcudon, JJ ) . -jyQPTR lOKS- 

M,t. Rukhman .. .Uit. 

_-/>art.(-on-6V...or o/eon..«ensuhty of eommensality is not 

ooooJ:: 

rh'r^i'Xr/; tL“"‘i:c:msUnces of .heir professions. (ICa.tigan, 
Shah Din and Be llo<slgnol, J.) 1 , . n t u loKl- 

Gokal Chand 0 HuUam Chand.—l-il P-I'.' •_ . 

711,71 P.U- 1917:103 P-W.U. 1911 -: d4 l.t'. 714. 

_ Par<M\on, evidence ol-Butor,^ of (a.ndy-Monry deabnp, infercr^oe 

//pW, that the mere fact that no formal elT'’oouX'^ 

place hetwoen the memhers of a Hindu faiiill) ° decided 

Five against separation havinpcourred; tne >“7^® its mutual 

noon an eximination of the history of the t-*' y if any, 

dialings, of its dealings with ii. 0.) 1 =' 1 

made by the moinhers. ll/P/., ^ r> •.(, fMowod. Money 

Suth P.'C. J- 657; 2 Sar. P. C. J. ^iSj^^O K ^ l,„ding 

tran&ftotioDS between the members of a ^ ^^^,,aintr^debls and credits 
and the other borrowing and showing corresponding debts 
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ShldrLl’uj P’’®’'® (Johnstone and 

Mniisbi Ramo. Gainda Mai.—1?3 P.L.R. 1915; 

45 P.W.R. 1915; 26 I.C. 390. 
Parmon-Evulence of alienalion, b» members of }>ortion, ofjomt, 
famtl^ rroperty, e^ect of-Joint /ami/y, disruiAion of. 

U.-n^ for years past the varioas members of a Joint 

‘ibnroc T^\ ^t repeatedly alienating various portions or 

dUrnnif ^ enougb to show that a 

disruphonof the joint Hindu family has teken place, although there 

partition of the estate bv metes and bounds* 
(«hah Dm and Chevis, JJ.) 

Mathura Das «. Gopal Das—69 P.W.R. 1916; 

3a I.C. 026 

■■P(XTtiiio‘n—A/otheT—Jii,j)tt to—A/aintenance- 

that the rule of the Mituksharu Law is Grmly 'Established 
that a mother is entitled only to maintenance until partition and that 
she can never herself demand a partition. Bat if a partition takes 
place by the act of others, not being strangers, she will be entitled 
to receive a share, if the effect of that partition is to break up or 
dimmish the estate out of which she would otherwise be maintained 

Mayne’s Hindu Law, tiih Edition, paragraph 479, reW on. (Shadi 
Lai and Broadway, JJ.) 


Mil, Uanosh Devi v, Darsban Singh.—2 Lah L J. .i77; 

66 I.( .476. 

/ artition o/ ^ar(—iVo presumption o]partition., of \chole from partition, 
ojpart when no tn/ormation arafIu/>/e oj (o part dteided. 

liie presumption arising from a purtitiuu of a portion of the 
family property that the whole was divided is not a strong one 
partioularly when there is no evidence as to what property wa.s 

actually divided. I. L Ft. 33 All. 677, referred to. (Shah Diu and 
Sertt Smith, JJ.) ^ 

Sham Das v. Pohio Ram.—18 P.W.U. 1913; 16 P.L.It. 1912; 

18 I.C. 6U4. 

i artition^ Pariirt/——77it?ijion of all propertie*. 

W liero a pirtitiun lakes place between members <>f a family 
the pre.smnption is that the partition is iu status and in respect of 
all properties. If some properties are left undivided, there i^ no 
presumption that the oo-paroenery iuterest subsists in those properties. 
(Scott Smith and Mariineuu, JJ.) 

Bola Denu o. Makhuu Chond.—1*2 PR. 1918; 

44 I-C 561. 

rartaion^-^Partial partition — Preumption-^Onns. 

Beid^ that when a partial partition of the property of a joint 
Hindu family is admitted the presumption is that there was a 
complete partition and the oniiJ is on the parly alleging that it was 
not a complete one to prove it. Mayne’s Hindu Law, 6th Edition, 
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at page 689 ; Hindn Code by Gour at page 700, article 14S ; 7 Rom. 
H. C. 158; 121 P. R. 1918, relted on. ^Soott Smith and 
LlartiDeau, j J.) 

Kisheu C'hand v. Behari Mai—2 Lah. L. J. 570; 

68 T. C. 2y7. 

—Partition— Partial property. 

Where the power of gift inter tit;o5 exists, power to transfer 
by will is to be presumed until the contrary is proved. 48 P. U. 
Iy03; 111 P. L. R. 1908, /oUowed. Acquired property, whether 
moveable or immoveable, is ordinarily alienable according to the 
will and pleasure of the last full owner. Property purchased by 
a person out of the income of his father’s estate or with Ids own 
earnings independently of that estate is not ancestral property. 
(Kensington and Jonstone, JJ.) 

Kurm Bukhsh u. Uhiragh Din.—-66 P.R 1911; 
lyO P.W.R, 1911; 104 P.L.R. lyl2; 12 LO. 862. 

— Partitiofi—Portition oj joint family pmperty-^Plaintijf to he given 
option of amendint/ the plaint~^Costs on part deeresJ. 

JJrtd, that a suit does not lie fer partition of a portiou of a 
joint family property. Rut iu such a case the best and the most 
tquitable course for the Court to adopt is to give the plaiiitiS an 
o[)purtunity of amending tlie plaint if be so desires. 

IJeliij also that pleader’s fee can he allowed only on the 
portion of the olaim decreed and not on the whole amount in dispute. 
(Scott Smith and Broadway, JJ.) 

Rauku v.Mtt. Hukmi.—156 P.W.R, 1916; 2 P.L.R. DH7; 

85 LG. 5‘15. 

— J'aTlUion — Proof—Depositiony probative value of. 

A statement made in a depositiou as a witness that separation 
of family hud not taken place is a pi»*ce of evidence against the 
deponent hut it does not hind him in a subsequent case to which 
he is a party when there is sultioient evidence pointing out that 
partition and separation had already taken place, (Shah Din and 
Chevis, JJ.) 

Lok Nath t'. Amur Nath—24 P.L.R. 1911; 

129 P.W.R. 1911; 9 LG. 541. 

•- PaTtition’~~Proo/ of. 

Where the parlies have been separate in food and worship for 
40 years enjoying portiou of family property separately, treating the 
shares us tlieir exclusive property by alienations, etc. Heldy that 
there was disruption of family and a separation by metes and bounds 
may not have been made. (Johnstone and Shah Diu, JJ.) 

Mohr Singh v. Devi Daya!.—38 P,R. 1912; 19 P.L.R. 1912; 

32 P.W.R. 1912; 13 1.(1 50. 

—— Partition—Proof of — Cutiom—Posseaion by son adopted into another 
family. 

Iu the absence of proof of custom a person alleging that the 
property in suit was inherited by his father cannot claim any 
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share ia the property left by the real father of his father 
aud his possession of the latter property ■would ordinarily bo 
coi)sider#*d adverse as against the collaterals of his father and 
fathers real father. I'o estabti^^h their claim the collaterals must 
prove that the ])roperty is family property which they are entitled 
to inherit. (Shah Din and (^hevis, Jj.) 

Lok Nath V, Amar Nath. — 24 P.L It. 1911; 129 P.W.R 1011; 

9 IC. 541. 

■” Ptitiilion Registration —/'arlition evidenced by orat 

testiinoney plus tuu lists. 

A partition evidenced by oral testiinoney plus two lists which 
in no way amount to a partition-deed needs no registration. 
(Johnstone, C.J. and Leslie Jones, J.) 

Mahomed v. Mahomed Hamid.—PR. IPI7; 

11 P.W.R. 1917; .Sb PC. :J87. 

’^'■^R(i'>‘tiiwn^Suhstiluled security—Mortgagee entitled to proceed upon 
property allotted to his mortgagor. 

K, owner of only Jib share, mortgaged J of three shops and a 
haveii which formed a part of the estate. After the mortgage thero 
was a suit between the co-sharers which was settled by arbitration 
and two kholas valued at Us. 940 were awarded to K. On a suit 
brought bv the mortgagee to recover the mortgage-debt. Heidy that 
the only part of the estate against which the mortgagee could proceed 
was that which fell to the mortgager on partition. I 1. A. 106: 21 
W. R. 2;S;J; 101 P, K. J'ollow>i(i. (Ohevis and Le Ro^sigiiul, JJ.^ 

Prem Shah v- Kahn Chand.—4b P.P.ti. llMb; 

128 P.W.R. 1015; 80 I.C. 3K 

— Partition —Suit Jor partial partition t/oiaintai/ia6/«- 

IJeUy that a suit dues not lie fur partition of a portion of a 
jcint family properly. Rut in such a case the best and the most 
equitable course fur the Court to adopt is to give the plaintiff an 
Opportunity of amending the plaint if he so desires, (boott Smith 
aud Broad.vay, JJ.) 

Uankii V. Mst. Hukmi. — l.'iS P.W.R. 1016; 2 P.L.R. 1917; 

85 1 0. 545. 

-- Jitunion—Rresumpiion — Separation of one—Peanion of others — Proof. 

Wiiere one member of a joint Hindu family separates himself 
froin the family, there is no pro.sumption that the otber.s remain 
united. When upon such separation the shares of the other members 
are fi.\od there is a virtual separation of all. An agreement amongst 
tlie other members to remain united must be proved like any other 
plea. M) 0. 725; (P. 0.), foUoioed. 31 A. 412, e.cplaineJ. (Rattigan 
aud VViiliums, J J .) 

Nehal Devi y. Kishor Chand.—97 P.R. 1910; 

142 i\W.K. lyiu; 11 P L R. Uai; 8 I C. 999; 

-— partition—y?eunfOa—i7urden of proof. 

Where one co-parceuor separates from others there is no 
presumption that the rest romaiu united. An agreemeut by tlioiu 
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HINDU LAW—REVEUSIONER 

to remain united or to reunite must be proved by tbe persons alb'giug. 
(Soolt Stniib autl Leslie Jones, JJ,) 

Nil Kantb r. Jui Gopul.—GO 1.0. G'JG. 

•• PdrixUon—Unilateral dealaratton^^Exee.Hiion of a will. 

An unequivocal deoiaration by a member of the coparcenary 
body of bis intention to be divided in status is sufficient to effect a 
severance without an agreement le'ween all the coparceners being 
r.quired. 40 1.0.36:43 0. 1031; 85 A. 80; 12 N. L. H. 165: 45 
AJ, li. J. 609, rfjurred to. Where a Hindu coparcener specifics his 
slnireus one third in his will and thereafter purports to dispose of it, 
there is a division in status created by the will and the provisions 
of the will are valid and operative. (Broadway and IMarlinoau, JJ.) 

Jumma Ram r. Munsub Rai.—67 Id’. 812. 

— Ileligious endoiaments^^Miir Mahliga Bunyah at .-luiritiar —Status 

of Granthi. 

According to Hindu Law tliere is a distinction between an 
absolute dedication of properly to religions uses and an imperfect 
trust. lu the case of tbe latter, tlie nature of the properly remains 
unchai»ged, and its application remains at the discretion of the 
founder. 

//ehi, that the Nua llabliya Bungih, near tbe GoIJon Temple 
at Amritsar, partook of the nature of such imperfect trusts, and the 
plaintiff, representative of the family who found it, was entitled 
to control the bunyahi^ who could not be considered a maAaat, and 
the bunyahi's possession of tbe bunyih could not be considered 
adverse to tbe right of the founder's family (Andersou, J.) 

iviaiieu Sihgh v. Sardariu Partab Kaur. — 81 P.R 1902. 

—-Reversioner—Consent to adoption by widow—Deed construction. See 
Deed—Construction. 

24 P.L.R. 1918; 40 P.R. 1913; 17 LO. 524. 

——Reversiooer—Consent to adoption—Consent of nearer reversioner 
to adoption binds remote cues. See Hindu Law, adoption. 

78 P.LR. 1914. 

--Uever^ioner—Consent—Alienation by widow—Remote reversioners. 

See Hindu Law—Widow, alienation. 

209 P.L.R 1914. 

—-Reversioner- Consent—To alienation of a portion of estate by 
widow—Effect. See Hindu Law, Widow, Alienation. 

209 P.L.R. 1914; 24 I.O. 482. 

— Reversioners—Estoppel by consent of predecessor reversioners— 
Adoption by widow. (Kattigan, J ) 

Nidhan Singh v. Sham Singh.—24 P.L.R. 1913; 

40 P. U. 1913; 17 LC. 524. 

_— Reversioners—Gift by widow to daughter, if can be impeached— 
Custom among serian Kbatrie. 

258 P.\V.R.1912; 17 I.C. 5l0. 
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HINDU LAW—REVERSIONER. 

Reversioner’s interest, nalare of—Viiule of interest-Relinquishment 
01—Kegistratiou when necessary 8ee T. P. Act Section 6 (a) 

135 P.W.R. 1911; 214 P.LR 1911: 11 l.C. 211. 

Reversioner—Remote reversioner—Right to sne for declaration that 
^lenation by hindu widow is invalid—Discretion of conn. See 
Hmciu Law, widow, alienation. 


60 P.R. 1916; 88 P.W.R. 1916; 3:i I.fL 763. 

'I\evernoner of a/ter horn reperstonyr to conteit alienation. 

Heldy iliat where at the time of an alienation, there was in 
existence a reversionary heir who was competent to challenge the 
alienation, a reversioner born after the alienation has loom ttandt 
to challenge the alienation. 55 P. U. 1903, (Reid, 

C. J. and Rattigun, J.) ^ 

Babu Khan v. Mir Khan.—108 P L.R. 1913; 

113 P.W.R. 1913; 18 l.C. *183. 


Reversioner—.Rights of— If iifFeeted by pnrchase of ancestral property. 

See Criminal procedure Code section 11, litligating under the same 
title. 


68 P.R. li^]5; 151 P.W.R. 1915; 31 l.C. 15L 

-Reversioner—Right of —It can be validly rejinqtiisherl—RegislratioD. 
^ee T. P. Act, ISection 6 (a). 

135 P.W.R. 1911; 214 P.L.R. 1911; II I.O. 211. 
•Jievertioners—Hiyht of $nti — Dela^ in »uit—lYo e>top 2 >ei h^ 

U'-^utescence* 

Ihe mere fact tb*»t a suit l>y the reversioner challenging a 
gift of the last owner is instituted long after bis death does not 
prove that plaintiff acqtiiescPMce iri the gift and the plaintiff is not 
estopped hy acquiesceuce. ('Soott Smith and Leslie Jones, JJ.) 

Bhug Mai r. Bhngwaii Das.—J25 P.W.R. 1917; 

41 l.C. 636; 11 P.R. 1918. 

-iifirmiotier—72iyAt to iut — iSelling aside a totU. 

Where a will alleged to have been made by the last owner 
is impugned, the suit to set it aside must be brought bv the presum¬ 
ptive reversionary heir, but if the nearest heir had refused, without 
sutticient cause, to institute proceedings or had precluded himself by 
his own actor conduct from suing or had colluded with Ihe widow 
or had concurred in the act-alleged to be be wrongful and, if the next 
presuinpiive rvvorsioner stated in the plaint the circnmslanoes under 
whicli lie claimed to sue a ( onrt would exercise a judicial discretion 
in determining whether he was or was uot cuinpeleut to sue. 6 C. 
764, ujerred lo. (Abdul liaoof and Campbell, JJ.) 

yuudar Lai v. KuIIa Ram.—65 l.C 820. 

■Jieversiorter^ suit hg ToversioneTs to contest alienation hy a loidoio, m 
presp.7ice of a neo'er heiV'—MaintainabtlUy—Contents oj plaint^ iiareen 
A/iUtri of Lahore. 

One (J. R. a careen Ktiatri of Lahore, died le.aving a widow, 
a daughter and a sou of the daughter w'ha was a niiuor. Those throe 
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HINDU LAW-HKVEHSIONEH. 

together snhi a house which formed part of U. Il’s estate and the 
plaintiffs as reversionery heirs of (\ H. pued for a declaration that the 
sale was invalid. It was found that the parties were governed by 
Hindu Law by which the daugter’s son was the nearest heir after 
his mother’s death. The question for lieoision was whether the 
plaintiffs had any locus itanit to bring this suit. 

As the daughter’s son was a minor at the d ite of the alieuatiju 
and was still a minor at the date of suit, he could not he said to have 
colluded with t)»e widow and so precluded himself from suing and the 
plaintiffs were oonseqaently not entitled to the declaration prayed for, 
Hrl i, that the plaintitfs as the more distant reversiouary 

heirs should have stated their plaint the circumstance under which 
they claimed to su« in the presence of the nearest reversionary heir, 
and upon a plaint so framed the Court should hive exercised its 
indicial disoretion in determining whether the more remote reversioners 
were entitled to sue or not. 119 P. R. 1991; (Pages 4l2 an»i 419) ; 

141 P. R. 1908; H4 All. 2v)7; 18 I. C. 2l2; ,J2 Cal. 64; 28 M. 57, 
rnjerred to. (Shah Din, J.) 

Kansbi Ram v. Saradanand.—60 P.K. 1916; 88 P.W.R. 1916; 

3:1 U). 766. 


- Declaratorif suit—Death 0 / altenor durinij pendenoif of appeal after 
dectsion — Ri>fht to me alutt's-^lleinedff of platntt/ — 0. 22, lude I 

{Act V of 1908). 

Ihldy that the right to sue fv>r declaring that a certain 
alienation will not affect the reversionary right comes to an end 
after the alienor’s death an I if the pliintitf does not chose to ameo<l 
the plaint for getting ooiisevpientiul relief by paying the prescribed 
(sonrt-fee thereon neither the plaintitf nor any of his representatives 
is ooinpeteut to maintain the suit or any appeal from the decree 
ilinmissiiio it iReiil, C d. and Ritligan, d.) 

dismissing Su.t Sat Uharai .. ,\Ui. Sat Bharai.-49 P-L.K. 1918; 

27 1\VV,R. 1916; »« I.‘- 

Reversioner—Suit hv—Fathers sister’s son—Heir entitled to consent 
the alienation made Ity mother. See Hindu Law— Inhentauoe 

168 P.W.R. 1915; 31 I.C. 27. 

Jieveriwner— Vendee from widow «o( enlilled to itnnd in ihoei oj the 

j>re.vtous mortaaqee from ichom he redeemed. 

In a suit by the reversionary heirs claiming a 

a certain sale is not binding so far as they are .^ese 

has to determine whether the sale is binding as such. In 
capes the fact the vendee has paid off a prior 

Ld duri..g the life-tia.e of the alienor and can “‘“o 2“’“ 

ahoes «t tbe previoaa mortgagee from whom he had redeemed. 

'-krtap e. Attar Singh.-262 P.L.R. c''89^ 
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HINDU LAW—SANYASI. 

- San^iam—Reuneiation of the w&rld—lVhat conslitutHS—Burden of 

/•roof. ^ 

Where it appeared that in nbX the plaintiff raortgaged his 
share in the honse andleft the village, that he then adopted a life 
of an itnerant mendicant and attached himself as chela to a ffuni, 
that he never re-vUited his village and that he had not married. 

Belli, that nnder the circnuistano««s the inference was not 
nnwarreiited that the plaintiff hail renounced the world and ahandoned 
bis property and ibit the hnr ten of proving the contrary was on the 
plaintiff and he had failed to discharge it. (Rattigan, U.J and 
Shah Dio, J.) 

Lacbman Gir r. Gopi.—18 P.VV.R. JPIH; 43 1.0 167. 

——Sanyasi—Succession—Person succeeding to gaddi of a shrine and 
a()poi»ted as maliant—If loses right to family property—Not 

unless he becomes a paiiyasi. See partiiion - Evidence of. 

12y P.W.R. iyil;9 } (\ 541. 

—^San^^aii—Sudra fakir — ./^enunciation oj world hjf becominy 8 iu)ra 
fakirs —Burden oj j roof. 

The harden (d proving that .a Sudra fakir has not renonncHd 
the world lies on the parry all»*ging that sach a fakir has not 
renounced the world, lo P. R. IJ^?.^; 29 P. H, 188); 7 P. R 1892, 
referred to. Or<liuarily, it .should be presumed that an Agarwal 
Bauia oi Ingroau on Incoming a 8 adra fakir has renounced tln> 
world and abaiidoued all bis rights iu au ance.stral property. 

Udievis, J.) 

liichm'.n D.48 z». Retia—l(i 6 P.L.Il. 1911; 

287 P.W.R. 1911; 11 I.U. 878. 

-Selllement in fatour of ynoUkr.r— IViU by niothe—Brandulent trantfer—^ 
Benami trariiaeltou. 

In 1896 on*» K L a w' ll to Jo jeweller of D«lbi, died leaving 
a son K. C\ and a \>id< w S and a daughter, and his ancestral business 
in a prosperous condition valued at some lakhs of mpoes. In 1898 
A*. C. purchased a block of house property in the uame of his mother 
aS. fur Hs. ] 8 ,()()() and in 1992 lattor be made u similar purchase iiv 
her name of Oilier property fur Hs. I2,(i00. Some years after his 
father’s death A*. C. eiUeretl «)ii a highly speculative farm of business 
and borrowed largo sums of money. 

In ly02 K. C- was in serious straits. Latter on several decrees 
wore passed against him and the house properly purchased in 1 x 98 
and 1902 was attached. Tho mother execufed a wi/l in favour of 
wifo of TC C. bequeutliii g to iier tlie two properties purchased in 
1898 and 191*2 ai;<l all oth* r property inherited by her husband K. 1*. 
Ubjeotiuns were preferred by C. to tbe uttacbmenfs hut they were 
disallowed. She then tiled the present suits fur, n.t&r aha, a declara¬ 
tion of her title to the attached proprerii»$ and alleged ibat the 
purchase wore made by 6 ' with her own funds. It was pleaded 
that the two purchases were Holitiou.s, that the will was a forgery 
aud that the properties did uot belong to the pluiutiff. 
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Hnldy that there was notliiiig unreasouable or suspicions ahout 
the 1898 transaction, for K. C. was not at that time seriously embar¬ 
rassed. Though the purchase was m>t made by N with her own funds 
yet slio was entitied to the properly, for (lie arrangement made by 
K. C. was a perfectly justifiable one and it did not a|)j)ear that it was 
made by him to defraud his creditors. But the 1902 purchase iuu:t 
be treated as oim iu defraud of creditors, for K. C. was at tliat time 
much inveled to his creditors. That the transdotions were not benanu. 

Jleliis also, that th«< genuineness of the will was establislied and 
that it was not invalid as regards the properties iu suit- Ttiat it was 
iueffiectual in so far as it purported to deal with property other than 
the properties purchased in the name of the testator C>‘. but it was not 
on that account open to objection as regards the purchased property. 
121 P. U. 1893 and ]. L H U) Ual. 234, (it P. H. 1889, rejerred to 
(Kensington and Ratligau, dd.) 

Afst. Chamboli I?. National bank of India.—62 P.L II. 1911; 

10 l.C 647. 

-‘“^Slridhartain-^/^rojifirtf, tnliprif.t>d from f>Uher—If Utidhanxim. 

Property inherited from father by a Hindu woman is not lier 
stridhuiiam. (8hah Dm, Od. and Le Kossiguob d.) 

Uainji Das V. Durga Prasad—C P.K. 191^; 

45 Lf. 90. 

-—Siridhan—Bucot'S'^ion—Gift by husband to wife—luhoritauce—Powers 

of alienation, restricted. See Hindu Law will. 

97 P a. 1916; 37 l.C. 128. 

/Snccyiiion— Handhug—^A/it ibihara — Doydhhoga -^Ureai yrand^/alher s 
daoijk’er'n #on— tyffter^A daughter. 

The weight rf authority is iu favour of the view that a Hindu 
sister’s daughter cannot succeed at ban^thu to her luolber’.s decnasud 
brother in Nortborn lu.lia, and the great-grandfather's daughters’ 
son of tho deceased is a pr{f**ral)le heir. 11 M I. A 386,4112; 
22 All. 338; 8 Mad. 107; 18 Mad. 168; Mad. 241; 14 Mad. 149; 
21 Mad. 263, referred to. (Robertson and lUtligan, dd-) 

Mangat Ram p. Devi Chand.—20 P.K. 1006; 69 P.L K 1906; 

44 P.W H. 190G. 

—— /yanriAtii— Law, 

A paternal uncle’s daughter’s son is a baudhu. (Broadway, 
and Abdul Raoof, dd.) 

Tirath liam u. Kuban Davi.—1 Lah. 588; 3 Lah L d. 35; 

60 l.C. 101. 

.Surtiiemou—i^undAu—j^rot/ier’# daughter. 

A brother’s daughter is not a baudu who can inherit according 
to the Mitakshara. I6l P. K. 1919, dissented from^ (Leslie dones 
and Wilberforce, dd.) 

Sarji Devi v. Jagir Mai.—3 Lah L.d. 32. 
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HINDU LAW-SUOOESSION. 

Suct'eSiion—^T^aught^rs of a GollatftTal. 

Daoghters of a collateral in the fifth degree of the last male 
holder are bandhns and heirs in the al>9eiiGO of agnate oollateraU. 

tLeslie Joues and DroadwaT, J*I-) 

Diyal Kaor v. Mahtah Singh.—II rjah.r>.*J_ 

‘SuccM^ictn—Feinah Aeir*— hrother^a daUifhtpr. 

The only females enkitleil to inherit nnder the FTiadn Law 
are the widow» the daughter, the mother, the father’s mother amt 
the father’s father’s mother. A brother’s daughter is not a heritable 
handku. 53 I. 0. 815, not foUomi^ (Tanslie .tones and VVilber- 

foree^ 5J.) 

Suinii Devi v. -Jagiri Mai.— I Lab. 608; 8 P.W.R. 19)^1: 

^ 59 \.(\ 124- 

Sttrcetnion Marriit ^—StrnfAan— -Jyawtr^-i flridAoti— 

in fapOHr of tt-veral f^rsoni leiihont tpoeifyin;^ tftavn* — Joint, awf 

HOinmon tgnanet^. , i * 

Ihiii, that a gift In a bindn lady, governed by MUakshara, to her 

foar tmuried diioghters, iiicai»ah!6 of Sormiug a joint Hindu fuinily 

ifl not a gift in j'tint tenancy ineroly beoaiise d>o stvare of each is not 

defined therein, Ufc in the absence uf any direction by the donor to. 

the contrary, the donees are tenants in common to whom principle 

ol survivorship does not apply and share of any of them dying 

pusses to the personal repressnUlive of the deceased. 

^ fleldt also, that the share of the deceased donee in the n itnro 
ibf stridhan, which in case of her marriage having taken place in one 
«£ the fonr approved forms, devolves '»P0? 

Hxoloeionof her p»reDls sisters ;iD.t other heirs T L R.i3b.t> t» 

iP (M* I ii. K 28 M. 3fi3, foiionmd I. L. K. vXI C. 1 fr. 0 ) , 
1891; I. L. K- 15 ^7MP- ^'0; L R. 28 All. 38, 

distmoHiihed. (Hobertson ond Shah Dio, JJ.) 

.. u,.,.. s«.»h.-5. r.. .« p.w,». ..0.^^ 

brother. ^Broadway and Abdnl Uaoof, .).)•) 

Tiratb Ram v, Ivihan Devi.— I L;»h. 588; 5 

60 l O* lUl* 

SHewiiion-Tevrori Brah.nii.s o/ AmrUtar Cits,—Burden ej 

^''^''‘^“Fefrtlr’lhrp.riies to the snit, Tsirar, Brnh.n.U^i 
Amril‘»ar (fity, being a nO'>-igriouUnral class ami having 
from Owdh, must be presome*! to have retained after imrnign t'J 
biW of their sect in lue couoiry ot their adoption. 

^’oun.t, that the iiluialitt hud fuiled to ^iW^s 

araoDK r.teor. Bru/om,., of Amritsur City a I,.; 

propietor excluded his daughter’s son in matter ot suooesslou 

estate. 
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HINDU LAW-AVI DOW. 

A family custom in derogation of the ordinary law oanuot 
he supported on slondor evidence of a few instanoes of modHrn date. 

I. L.R. 24 All. 27H (H. 0.) ; 116 \\ H. I8y:4; 42 P. K. 189ft: lOtf 

P. n. 18h8, referrfd to. (Ueid and Harris, »)J.) 

Aftt. Jamuu l)»*vi t\ (Uiuui Lai.—^0 P. R IftO.l; 

b5 p.L.u. iftoy. 

(Pirfoio— of—^Pfopertif, wtih inoo«i« oj hush<in(i * 

estate, «af?4ra o/—7Vit— 

i'he real test tu iletormiuo whether the property acquireJ by a 
widow with a income of lier l)ubl>aud*s estate is her absolute property 
or forms au accretion to the estate, is to usoertaiu the intoutiou of 
the widow. 

Whore, therefore, a widow, in lier capacity as such, brought 
a suit fur pr^-emption of the land iu dispute and having obtained a 
decree therefor paid the pre-omptiou pric > from the itmime of her 

husbatuPs estate : i i * 

that the mode of acquisition pointed to tho oouolusion 

that she aid not m«aii to s«ver the land from the main e.state and 

that, therefore, it became an accretion to her husband s property 

CuMsequently she is unable to make a gift of such property 

oohsent of her tuisband’s reversioners. I. L. R. 19 </ul 

(P. (!); It) 1 A. I5i>; 12 0. L U.41b;7 lud. Jur. 557; 4 Sar. I .0. J. 

459, referred to. (Shadi Lai, J ) ^ ^. 

Ohela ham v. Ishar Das.—41 P W H. Iftl6; 8- I.L. 83!. 

Widow—Adrerie potsetswn-^I/ aherte agamsl reversioner. 

IJeldt that adverse posse.'-sion against widows is not adverse 
oosseseiou against ttie reversbniers. (Scott Smith and Duodas, dd ) 

Nund Singh v. Mst Dhan Kanr.—2 Lali.L.J. 5^3. 

idee also Custom and Hindu Law, Alienation. 

25?< PWU 1912; 17 I.O. 510. 

\Vx(tou>^Ahenatiflu—Aroras—lhght of revertionert to contest the 
sarfie rn t/rpsenoe oj a dauykter. 

Reversioners of a deceased Hindu can, despite the exister.co 
of a daughter, sue fur a dfclaration that an alienation made by the 
widttw of the deceased shall not affect their reversionary riglR^- 

149 P. U. 1908; 192 P. W. R. followed. (Jol»ost'>no» U. J. 

and ('bevis, J.) 

Tek Chaud V. Soman Singh.—27 P.R- 191h; 
147 P.L.R. 1«I6; 218 P.VV.R. 1915; 24 I.O. «dl. 

_AlienatidO—Birth of son after—IE alienation hiuding when 

it i.s for necessity. See Hindu Law — Inheritance principles of 
After-born son. , n o.-^* 

1 Lab. 128; 1 Lah.L.J. 26; 50 I.O -Jb. 

■— IPidouJ — Alienation — Reversioner*t consent fffect. 

It ia not open to a widow governed by Hindu Law to sell 
immoveable property inherited from husband, iu order that she may 

retain a sum of money for the marriage of her child, which 


\V iilow—Alienation 
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HINDU LAW—WIDOW—alienation. 

marriage is not likely to take place for loany years fo come. Nor 
she ahenate property to provide for her' fulore maintenance. 
Where the nearest reversioners of a widow’s hoslmnd, acting in good 
faith ami with fh>p regard to the interest of the family, give Their 
consent to an >ilienn!ioi> hy the widow, a more distant reversioner 

has no /iandp to contest the alienalioo. (doUnstone and 

Hattigan, JJ.) 

Tek Chand v. Qopil Drvi.—4t> P.R. 1912; 127 P.L.R. 1912; 

180 I'.W.R 1912; Kl I.C. 48i\ 

-Widow—A/renation—Contsni o/ nf^.rt yeverswmr—^eot—Notv /ur 

on remote reiserAonert, 

In all cases «nd under all eircnmstanees the eonaent of tho 
next reversioiier of u Hindn widow in possession of her husband’d 
estate to ai> atienation of a portion of tlwt estate does not validate 
the alienation and delvir the more remote reversioivirs from (lonteaiing 
it. ihe principles underlying such cases discussed and explained 
19 I. C 27d; 17 0. W. N. 701; 17 C. h. J. 499; 40 0. 721, relieti 
upon. (Shah Din and Scott Smith, JJ.j 

Uevidas r. Raja Khan—299 P.ti.U, 1914; l.oU P.VV.R. l9J4; 

yl P.U. 1914; 24 1.0. 417. 

—— W’idotc—X^fC^aro^ory suit rtieTf'toner^He.mole revtr^ 

ixontty wA«n ean iue^Ducretion oj court. 

Hi hi, that — 

1. A snit for a declaration that an alienation hy a iliudn 
widow shall nt»t affect the reversionary rights of the plaintiff after 
the death of tlie widow, can be brought only hy the presumptive 
reversionary heir who would succeed if the widow were to die ut ihai 
moment. A person having a mere possibility of succeeding on the 
widow’s death cannot maintain such a suit, if however, the uearest 
reversionary boir refuses without sulffcient cause, to iustiiuie such 
a suit, or if he b>us precluded himself by his own act or conduct, 
from suing or has eullnded with the widow or concurred in the act- 
alleged to be wrongful, the next presumable reversiuuer would lio 
entitled tc sue. 

When a more distant reversioner institutes a declaratory snit, 
be most state in the plaint tlie circuinstauces under whioii he claims 
(o sue in the presence >f the nearer reversioner ; and upon a plaint 
so framed the Court must exercise its judicial discreliou in determin* 
ing whether the remote reversioner is entitled to sue or nut, 
iDusmuch as he is nut entitled to the declaration asked for us a 
matter of right. On the one baud, the Court has to consider 
whether the plaintiff’s chances of successiou to the property in 
dis[)ute are so remote that no declaration should be grauted, and on 
the other hand, it bus to decide whether the declaration, ili 
made, would serve the purpose of perpetuating testimony for 
whoseover might happen to bo the next reversioner on the death of 
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thfl widow. I. L. U. 6 7(54 (P. H.) ; 8 0. L U. 881; 8 I. A. 

M; 4 Shoine i, IL 78; 4 Sur. P. 0. J. l'»5; 5 Iiul. Jur. Irtl, /oUoweii. 
(Shah Din, J.) 

Kanshi Riun r. Sardaiiand.—GO PH 191G; 88 P.W.U. 195G; 

88 I.O. 768. 

)rr(7o(e— Alisnation-mmErujiiiry^—Creditor*t duty io mxko. enquiry — 
Scope of rule nnd t.cGeption. 

Jieidy that wbero an nlienep, who is an outsider, finds that tho 

ali 0 n<»r’s debt regarding; which ho must make inquiry is a decretal 

debt he need not make any further enquiry, and the reversioners 

will not be allowed to go behind the decroe. Put this rule will not 

a|>ply where it is clear that the alienees suspicion.s should have been 

aroused by the surrounding circumstances or where it is proved 

that he actually had knowledge of the bud faith of the decretal 

% 

transaction. (Johnstone and Shah Din, JJ.) 

Umardin v. Budhe Khan.—23 P.W.It 1912; 

21 P.L.R. 1912; 18 I.C. i>b. 

^—^WidciO’^ Alienation-^E.tchanyf hy loidow not binding. 

HM, that without the consent of reversioners a widow 
entitled to hold land for her lifetime cannot effect an oxohauge 
except for necessity. (Shah Din and Chevis, J.) 

A/,r NihaiitJ. Lehua.—4fi P-L.R. 1911; 2 P.R. 1911; 

27 P.W.R. 1911; 9 LO- 675. 

^— Widow—^Aiienatwn~^Gi/i to a daughter^* *on—iVuru Rajputi 

— Alienation — fnkeritance—Gfi oj anc.eitral land by widow 
in favour of her hueband^t near eoUateral who ts also hn daughter # 
irtn— Rajputs of Tahsil Rhtllour in Juliundur JJistTict—E.colusion 
of daughters—Rurdetx of proof — Litnitation — Ettopftei—‘Alutation 
of names on eonsent bif yninnr^s mother—^Acquiicence—Eimitalion Act 

{XV ofl8?7h Sch. 11, Art 141- 

Among JVaru Rajputs of Tahsil Pbiilour in the District of 
dnllundur, daughters are excluded from inheriting ancestral property 
by collaterals related in the fifth degree. A gift by a widow of her 
husbaiuPs land in favour of his daughter’s sou is not valid without 
the consent of the c*iUateral8 even if the donee he also near cdlatefal 
of her husband. 179 P- R. 1889; 8U P. H. 1875; 98 P. R. 1891; 
69 P. R. 1878; 172 P- R. 1889, and 38 P. U. 1870, referred to. 
(Johnstone and Ohevis, JJ.j 

Ktiairo Khan v. Gtiulam Gliuus—46 P,W.R. 1911; 
32 P.R. 1911; 238 P L.U. 1911; 10 1.0. 387. 

■ Widow—Alienation —Gift .by widow—Chaddar Jals o/ Jhugeicala 
Tahsil. AHpore District, Muz'ffarga'^h. 

A widow succeeding without any objection by her hnsbaud’a 
collaterals, to property which was settled upon her in lien of dower 
holds it exactly as if it was her self-acquired jiroperty belonging 
to her own right, over which she has complete control, and which 
she can dispose of us she please. A gift therefore, of such property 
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HINDU LAW-WIDOW—ALIENATION 

L)y the widow to her daoghter is vuhd. P. R. 190a, 3. C. Ha 

F. I. R. 190a, e.(rd, (Kensington and Shah Din, JJ ) 

Sobaora i*. Aftt. Sahib—22.> P-Tj-R. 1011; 

154 p.w.R. r:'i2; II i.n. 5i:^. 

mdouj-^Alienation-^Gt/t to chanty^Content by Tf^verstoner to 

H'iilow^ apity^ni} etiate to chartty—ihfi #o anoiAer valui. 

Where the reversioners to a Himhi women^s estate, jjavfl tna 
widow authority to deyote the property to any charity, hot the 

particular form of charity which she bad selected having failed, sho 
applied the property to another form of charity. _ 

Hrl'i., that Ihe roversionera were not eutitleu to impeach it, 
as a f^eneral intention to fiive to charity was a;;ree.i to hy them. 

(ilrittiwan and Shadi Lai, JJ.) 

The Bhiwaui Orphanage Association Ilissar v. Parma Naiid.— 

4-i F.UU. Difi; 7 P W R 1910. :U T.O- 7:17. 

Wtdoxo—‘Alienation of property tnheriied from falktT—Hnjhl of 

htahand’t eailatt'taU to quettion, -i r, i 

Ueldy that the honse property inherited hy the vridovr from her 

own father was not, strictly speaking, her ,tr„lhan according to 
Hindu Law, hot that the phimtiff, a c .llatera) of the widow a 
husband, being in no way oonnectiel with her father s famiiy, ha. no 
lonu. >landt to contest her power of drsposilion in respect of the pro¬ 
perty in question. (Shah Din, 0. J and ■’•> ,, 

^ ^ Ramji r. Durjxa Parshad.—b P.R. Il*18. 4^ . 

Widoic^Alienation—Injunction, tf i^an ymnleti 

In ordinary case-^, the revor.stnners of the hwt imde owner am 

not entitled to obtain an injonotio.. lo r«>tn*m his 
Sion of her (nistoman- estate from aUenaUng property. An mjanoHon 
is a proper fern, of relief only when it is found that ihe widow ,e 
committing or is atemt to commit acts of waste in the sense m whiol 
that term is used in law. Where, therefore, m a suit by the rave - 
sionary Imirs of the last mal« owner for an injonotion to restrain ins 
widows From alienating and wasting the properly of Ihe,r decease, 
hushand, the plaintiffs failed lo prove the alleged acts ot waste 
in two very minor particulars : Held, that t'ley wore not entitled 

io an injanctiiin. (Rattigan, J.) 

.ILt.Tajoc. Allah I>in.-124 P.L.R. 1916; 53 ;9'« = 

n''tdow-~A^•enatwn~.^fort,7aqe hy^Part only of GOntideraUon for 
necetsity^Snit for potse'snon by mortoayre ayarntt rerertioner-^ 
MoTfqa<j^e% right to proper^Liona'e potseition^Jncompints oontrac ■ 
77e/d, that (I) In tho oasr* of a mortga/>« by a widow, it 
onlv a part of the oonsider.ation is proved to have been for necessity, 
the'mortaagee is not entitled to recover possession of the mortgaaed 
property’"from the reversioner after the death of the widow. 
(2) A reversioner against whom part only of the mortgage consider- 
a’tiou is hindiog, is in the position of a mortgagor to whom P” 
of the consideration has passed and ho can reswt. on the ground oi 


yo. 
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HINDU LAW—WIDOW—ALIENATION. , . , 

partial absence oE consideration,-the morttjagoe 9 suit Eor possession 

^He is affected by so much only o£ the consideration was r 
necessity and is not affected by the fact that the ‘' 

consider^ation, not for necessity, passed to 

must be treated as a party to a contract which has not been completed 

by the other parly, piloid, O.J. and Shah Dm, J.) 

Khaira e- Maula.-Ui6 P.W.R. 1911; 49 P.R. 1911; 

^ 212 P.L.U. 1911. 11 l.C. 191. 

.\yi,[cw^AUenation-^Mort^agB without necflliKy oj her husbands 

immoveable property, whether ancestral or acquired, . j j 

A Hindu Widow has no power to alienate without leg.u aiiu 

urgent necessity her deceased husband’s iuniioveable propiw j 

whether it is his'selE-acquired or ancestral properly. 114 I - U. 1901. 

»■ ■»'- ■' “ *' r-'v-?- 

H'.rfou.-Aiienatmn— Vrcr..i(v-/>..<y 

A mnrtoage made by a widow V?.e'nitU 

her life-time only: when it he, maintenance 

of her husband in her possession was 

and other necessary expenses and the widow l^ad ^ ,di. 

ot tlie mortgagee who was enoonraging her in unnecessary p 

.are real or i-nded ^ hi^;^ 

AT •* of' marriaee—Money 

W.,/o«._Aii 6 natio«-i\*«'J>'<.V-^^ /arcAanug Mlcck, /or 

horrawod for redeemmq onoeitral land “ ^ t 

agricultural purpoiet—L-go J’®®®*’' ■J' . | husband a long time ago 

the presumption is that it wa^ jiJharge the del.t is valid. Money 
:orr“owc.ftor“’.hmriage of an agriculturist is for legal necessity, 
(.lohnstone, C. J- and Shah Dm, ^ Nathu.-17 P.W.R. 1917 i 

38 I- 0.586. 

"'"'''“'7/ew"Thir,m^l'r “the Hindu Law an alienation by a widow 

with her father “»d.'“ke it m case of urgent nece® y^ 

time of her daughters marriage, which followed. 

toke ulaco for several years t«) Of>me. 4b . * / nr^sj!. 

Ihld, also, that inasmuch as the widow was no u^^d ^ P 

ing necessity to pay off the mortgage and t ] money 

she had in view in selling the house was to secure a sum ot mon y 
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for fntnrfi n«»e»f?, the aHenfitton in 7iot hiD<liog on the except 

to the fxteot of R«. t,507 which had been paid to the prior creditors. 
bl M- 15’^, (itffin^vhhfui. {Abdul rtaoof and Marlineau^ J.).) 

Balia Singh v. Gardit Singh.—3 Lab. L. J. 484. 

— }^''>dow^Alienation — yncetutif—Future nereftitif^^Sulk of iht> ct>n- 

sidgratten fnr neopisitv—Fortn of dferee- 

A Hindu widow is not always bound to sell exactly for the 
amocnt for which there is legal necessity. In each case the conri 
has to .see whether haring regard to the cirouinstarices the alienation 
was a proper one. IB L. R- 201; 14 C W. N. 8^5, referred to. 

The role that a widow shouki not alienate in aniicipatioo 
of a necessity is not. an inflexible rule. What h to be seen K 
whether in the ptrticolar case the whlow has dealt fairly -toward:* 
the expectant heir. Eren granting that a minor portion of tlio 
consideration is not proved to have been taken for legal necessity, 
the alienation ongbt to be npheld. 2G I. O. 178; -$ I. O. 418, 
referred to. (Al)dnl Raoof and Martiiioan, dJ.) 

Namau Mai v Har Bhagwan.—(1^2:^) Lal». :117; Lab 857; 

fib l.U.3fi2. 

— La/>r« o/’tinw—il/mor portion of con* 

sideratini hmdint^—Jijfect of liona tide contest of nearest r^veritoner 
_ _ Income of ettafe^i^nH to consent cUten-tlion t>ron^kl after 30 if ear s^ 

Second apf'eaf — Qnetti&'i of fact. 

Ifrhi. that following the principles enonoiated ii> »l P. R. r|l4 
that even if lawful necessity bad not been estabU8l>ed For an aUenatioik 
by a Hindn widow of a p)rtk>ii of her husband's estate, the insni tU& 

consent of her husband's noare-ife reversioner wool 1 validate the .sale. 

The presumption arising from the consent as to the existence <.f 
necessity of reasonable eni^niry by the vetidee is a rebuttable one, but 
cooent proof of the absence of lawful nec'’9sity must Ive korllicoming 

b‘ fore this presumption can be displaced. 

That the finding hy the Lower Appellate frnnrt as to (Miisenfc 
not being a hona (i-ie oie would ordinanly be finding but the matter 
not having beer, put in Lsue in the proper way hy the Lower t'onrt 
and the dfcision being based on erroneous premises the pdnt could 
be discn?se<l in second appeal. 

That the alienation in (ineskion having been made 30 years 
before the suit and not challenged till H years after widow s 
death and nearly 3/5th of the ctnibideralion-inoney beit>g shown to 
he f.ir necessity, it was inequitable to put the alienee to strict proof 
of necessity for the whole sum. (Shadi Lai and Broadway, JJ.) 

Tara Chand r Kanshi Ram.—17 l^-R 1^1?; 71 P.L.U 

U H.W R. 1917; IM V'}. 

- J\',doijp—Alievatnyn~I^e€essiti^~FTOof of^ Quantum—Alienation** 

Very old — EjftCt. . 

Where an alienation is sought to be contested after the tape 
of a long serits of years, the alienee should not be caHe«l upon for 

strict proof of legal necessity in respect of the varioos *le‘ns 
ouu&titutiug the consideration for the alienation. Evidence ot u 
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HINDU LAW— WIDOW—ALIENATION. 

general olmracler showing that, there was some ,.r..na A*-"'va"l 

necessity for the alienation wonhl snftice^o far as the alienee „r h.s 

legal representalive is cmcerneil ., . 

Jiiwrtla V- Nand Singh.—;>fi P.L.U. 1913; IS 10 H O 

■Widow-Alienation-Necessity-Payment of mortgage ilel.t of next 

reversionary heir— Whether ueoessUy. ^ee (aistom, AlienuUon h> 

69 P.w R. 1917; 142 P.L.R. 1917; L'U I 0. 7t<.=>. 

■iridou)—rllienne.oa_AW»'ily—/e.l/gioa.r pnrposet. 

Bv Hin.ln Law a widow's powers of alienation are rot noted 
to relieio'us purposes and the fact that there are no heirs capable of 
taking"' at her death does not affect these powers and «0'';<"i;';' > 

the will of Mnssammat Ind Kanr conferred 

tt Moo. t A. 5'79 (5.71) P (h :'2 ®0"V ,‘7 H 

1914, (Broadway and At)Inl Uaoof, 3J.) 

Zineth Ham v. Ivnhu!) Devi.— 1 Lali. .5SIS. 

lK,d«ie-.41.en«f.e«-A-eoesJ.(,y- V/air,tea<.-.,ie-(’on.enf 0 / the rever. 

'‘“'''r“77w’lhat"’lthough the widow's hnshand left a large area of 
land it was not necessarily very productive and the widows do not. 

apnear to have been able ‘to live on it without hecoming invoKed 
in debt, hence the charge created by the mortgages cannot he regarded 

'/Wd, also, that as the plaintiff attested the mortgag s and 
acted throuohont as the attorney of the widows he is estopped from 
challenging” he alienations as having heei. made wlthont consider .t.on 

and iieoessilv c!--® Rossignol and Wilhnrforco, JJ.) 

Arnra v. Shivdev Si.igh.-4 Lab. L..]. 45; (1922) Lab. 61. 

._ Il-idou, - rl (lenation-A'eceisilv-A/aintenanee-AVtur. ma.ntrnaara 

A Hindu widow isjnstihed in alienating herhu.sbands estate 

where ils income is iiiscttioient for her maiiitenanoe. t'l'- 
she oaifso improve the estate as to provide sufficient for her own 

maintenanoe.Riis is not merely a prudent but a necessary arrange- 

,„„nt. (Chevis and Kushi Ra.n._Cl922, Lah. 204; 

b() I.O. 843. 

ir.d,no-Alisnat.on hy-Nece„ay-Sale of ymall porUon of estate 
to meet litigation expentei forced on widow—Hate concerted in 

mortgage^^^ B ^|/e muirny required by a ’ro^^IneoaTe 

life interest in litigation is a valid necessity justifying h 
her husband’s immoveable property, partionlarly wlien the litigation 
has been forced upon her by her huaband s own rever-iioaers. 

Held, also, that where an alienation has taken place to l.qii da e 
previous ;irima facie necessary debts, the alienee cannot be made 
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responsible for ascertaining^ bow £ar they were nnaToWabre, more 
especially when the widow has died before the items are disputed. 

H*‘.ldy further that a native woman is always at a disadvantage 
when forced into (lourt to defend herself. (Kensington and 
Johnstone, J J.) 

Binkha e. G£okat Singli.-VS P.L-H. 4& F.VV.rt, 1909; 

3 I.U. 671- 

- Widow — AlierniCion-~N‘ece$sit^^Froof--~jy^bt pard t& third person. 

Under the Hindu Law a widow cannot alienate immoveable 
property inherited by her from her husband- ex^oept for special pur¬ 
poses. For religious and diaritaWe purposes or for those which are 
supposed to conduce to the spiritual welfare of her husband she has a 
larger power of disposition than that which she possesses for purely 
wordly purposes and to support such an alienation she lavxst show 

I10O6S^ltv 

The lyavmont of a debt oontraeted b) the widow from a third 

person does not u£ itself justify an alienation by hor g£ immoveablo 
property* (Shadi Lai and Martineau, dJ.y 

txawurdhan Dus r. Viru Hlat.—1 Fjab. 48 ; 5o l-(y. 847. 

^Widotc—Alienation~-Revertioner^» rit/ht to ivip^aih—CuUiva4ion of 

alu^nated lan<i a* iessoe^J^o esiop-pel ... .4 

The mere fact that a reversioner cultivated the tuuds ahenateiJ 

by the widow under the vendee so long as the widow lived do«o 

nut estop him from claiming the properties on tUe death of tbo 

widow. (Lo Rossignol and Wilberforoe, dJ.) « ojr 

Bahar Khai> t» Kishan (>Uaivi.—72 P.U. 1919 ; 5- I. C. 84t>. 

- Widotc^ Aiknation—Setting aside— Ketrerskner^PouyhUr-^A^ato 

//rU, that ill okse of an alienation by a widow a brother of 
widow’s hnshaud k cumpeteut to maintain a declaratory suU in 
presence of his daughter. 2? P. B. 1916, (Abdul Uuoot 

fvnd Martineao, JJ.) « i u i 

Bulla Singh v. Gnrdit Smgh.—3 Lah.L.c#. 4* 4. 

Widow— Alitnations —/^ever^wtisri —Farties to suit—Powers of ejieca- 

ii&n Cow"t. - , . I 

Decree for possession of shops, Ac, und costs, was passe 

a^rainst a Hindu widow. After her demise the plaintiff applied for 

exeoutio*!. The reversioners objected that the decree couM not be 

enforced after the death of the wblow. 

J/fildf that the plaiut as framed did not chum the reliet ns 

against the whole estate ; the reversioners who were not made parties 
to the suit were unt bound by the decree and the question that money 
was required by the widow for necessity could uot he enquired intn 
in the execution departinenl. But the decree could bo enforced 
agaiDst any property kEt by the widow which may be found to 
have beerr acquired by her. (Olarb, C.J. aud Ueid, J.) 

Tokoo Kam r. Karam Chand.—IU5 P.R. 1900; 

80 RL R. 1901. 
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WidoiO^-Alien^iOou^^eliimj asid,-~Iortwn 0 / monfv on 

thauharkh ceremor.yof la^ maU vumor » of l^rt 

of purehasp mon,*f bv reversioner—Estoypel-’^Sale vohd boo 

,).ro,.U.-27 r.W H 1.16; BH 1. C. 

.iV,doiO~AUenolum^Seti<ng /or 

,mprut,emenU-Krnien<>e-Rdat,on,hi,,~-Slatemeut lu wUl o) xovlou - 

Conjeciural sxtQoe^iton as to tctii in ar<jumeuft. 

^ The pUiintiff on the .lonth of « Hindu widow brouglil « 

possession of a oerluinhoiiee will, its i mpound us the next he of 

her husband and pleaded that an alienation made hy wi.h w 

against (lis interest in favour of the detendunt was 
plaintiff alleged he was the son of a daughter of 
former wife The allegation was denied by .lefendant, riie plain 
tiff produced a Will made by the widow live years before suit, .non- 

t. r.T.f !.•' t'a;"‘wm 

>y .,r. emfl. i» tie "•”■1"""'' " 

I„... ..id-..I •; y 

„.„.iu.d J. "'i » ... p-v-d n.. 

the consent o the spent in adding anotlier storey 

OluoE Court ullowotl • il I I H Bom. refeyrtd to, 

to tl.e house and sinking a well. 11 - »■ -U J 

^Uattigan Nath.-Tl P.l-.U. 1B16 ; d6 I.C. 62. 

-- Wh^^Ul Xr^t^cUmlionu!:::^!:” libation made by 

a •" ^l^^^he'i's tmmd by rb^6*cL^se\i/givm? 1.7^8 f" tb’er. pro¬ 
vided. "oh ‘tns:nr tr'gWen hoaa A -»-‘'ely. 

(Ualtignu, J ) Haliib Khun r. Muhammad.— 6 « E.H. 191 '^ : 

144 V VV U. 19»^; B.L.tl. 1912 ; 16 I. 0. 46d. 

_ iV,dow-J>ecre,a!,am.t,HnMni, on revorsion^F^ir and bona fa.le 

"‘"“'“oneD mortgaged in 188S the land in suit to defendauls by 
„ doou.!;^:nt of "oudUional sale. In 18ub the “ 

foreclosure notice on/>’« widow who a decree. 

brought a suit tor possession as full “ “i^t the present suit 

On the widow s death the oollateraU ot U, brougui lu v 

for redemption. i a i i haan a fair aud square trial 

UM, that tnasmuch as there had been a tai 

between the widow aud the mortgagee and h 
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all sbft oonld to protecf. tho properly, the decree in favour of the 
mortiiageps put an end to the original owner’s proprietary rights and 
consequently to the reversionary right also, and that, therefore, the 
plaintiffs’ suit must fail. 29 P. U dutin^uithed. 

(Le Rofcsign<'l, J.) 

Doni Chauil r. 'Ihuuian.—44 P.L.R. 1918; 32 P.W.R. 1918; 

43 I.C. 523. 


VV>doto—I)ecree againtt—Cominomise decree and atcard—IIow 
binding on reveT»ionpr$-~^Dec.ree and award. 

It is now settled law that a decree ol>iain«d, after fair contest 
in a /;ona jide litigation against a widow, roluting to the estate repre¬ 
sented by her, binds reversioners nnless that, decree can be impeached 
on some special ground. 9 M. I. A. 543, 189 P. H. 18HH, referred 

But where the decree is obtained against the widow through 
compromise the principle is subject to the qualiiication that the 
compromise was for the b-^nefit of the estate and uOt for the personal 
advantage of the widow. 33 All. 356 (P. U.)j followed, 34 I A. 8 , 
23 (\ L. J. followed. 

In regard to a decree obtained against a widow as the result 
of abritrution proceedings to which she agreed, a decree following 
an award, where the arbitration has been regularly and properly held 
and where the caso has h«en properly fought out, onghi to ho just 
a.s efficacious as wliero there has been no such submission. • , 1 

As a general rule the principle applicable to a case decided 
after a fair contest in ordinary, bona /de litigation would apply t*i 
decrees obtained after an award and under normal cironrostauces 
(he interests of reversioners would more probably be safeguarded m 
fair arbitration proceediup than where a widow sellles a dispute 
by a coiiiproinise, ^Shadi Lai and Wilberforce, JJ.) 

Mit. Dhau Devi v. Gian Oliand.—9 P-R* 1919; 

49 LC. 177- 


IKit/ow—G»/t bif. to ilawthter-^Acceleration of eiiate. , ^ 

Found, that no special custom contrary to Hindu Law exis.s 
omone Sarin Kbatris of Naypr Got of Lahore emigrated from, 
Knnjah in the Guzarat District, by whinb coliatera s 
daughters : and that, all Sarin Kbatris of Lahore City follow Hindu 

law in mutters of succefi'ion. 143 P.R. followed. 

Held, that, as, by Hindu Law, the daughter is an heir, a gilt 

by a widow of a Sarin Khatri of Lahore of her bus^hand s separate 

moveable and iuimov^'ublo property, iu favour of his daughter 
cannot be challenged by bis collaterals, as it Mmply amoouls to 
acceleration of succession. (5. A. No. lbi« of I8^0 puMubed as 249 
P. \S. H. lyl2, >iioiC((L (Clarke, 0. J and Retd, J.) 

i^arori Mai v. Jwiila Devi —258 P.W.lt. ; 1' LL. OIU. 

Widow— Gift—Consent of reversioners if validates the gift See 
Hindu Law, Will by father. o* TP 010 

135 P.L.R. 1915; 222 P.W.R. 191o; 25 I.C. 91U. 
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HINDU LAW —WIDOW-RIGHT OF iNUEUlTANCE. 

——Gift to charily —hy tevermonrrn to tohfow's 
applffiny ffilato to oUnrify^Faihire of om> form oj charity — G>ft to 
another charity, if valiii, 

Wliftre tho rev<»rsion«'rs to u Uin«Ri woman’s ostato, ^nvp tljo 
widow authority to dovote tho properly to any charity. Init tbo 
partioulur form oE charity which sijo bad soleotod having failed, she 
applied the property to anotlier form of charity. 

that the revor?iionors wore not ontitlod to impeach it, 
as a general intention to give to (dmrity was agreed to hy them. 
(Raitigau au<} Shadi Lai, JJ.) 

Bhiwani Orphanage As>ociatiou Hissar *•. rurmanand.— 

4:i P.L.K. lyiO; 7 P.W.R 1910 ; 31 I.(\ 737. 

-Widow—Gift to—Nature of estiito tak*-n—Presumptiou. Seo Hindu 

Law—Gift. 

53 p. L. u. lyiy- 


Wnioio _ Mortgage hy—S»bteqipni turreud^'T of estate to revers\or\er 

•^Rtqht of reversioner to redeem mortgage—Oispotxtion oa re,len\piu>n. 

A reversioner iu whose favour a widow has surrendered 
possession of land in which she has a Ufe-eslato in lieu of receiving 
fixed maintenance reserving to herself its title is entitled to redeem 
a mortgage created in such land hy the widow and after redemption 
the roATersioner will stuml in the shoes of the prior mortgagee. 

(LflHo3-igiu.M^,^ Uiim r. Soi.i B.a-178 P.W.U. 18)8; 50 1.0. 868. 


— R'idolo_ Faymeni*io widow of mortgage money. 

The payment to a widow of her share of the mortgage-money 
as one of the heirs of the mortgagee is valid for the purpose of 
redemption. 27 B. 2rZ,/olloweii. (Konsington and Boadon, JJ.) 

Fateh Muhammad v. Sultan Muhanrimad,—97 P.W.R. 1913 ; 

137 P.L R. 1913 ; 19 LC. 122. 


mdovj-Jiettdence—Several homes left hy husbantl^Decree-holder 
attachxr^g one^ Widow must prove that other homes^Imvgtoxent Jor 

iur acooniodation, , t i i 

litld, that a widow’s suit against the creditor of her husband 

who has attached a house belonging to him iu executiou of a decree 

claimino her right to reside in the house is not maiutaiuable accord ng 

to Hiud”u Law when she is unable to prove that the house attaobed 

is the only house belonging to her late husband which is suitable 

for her asl place of renideuce and that none of the other 

houses belonging to his estate would meet her requirement. (Rattigan 

'''‘iSojfii.. Jes.. Rum.-102 P.R. 19)0; 4t PJ^R. lOH; 


B'jliauj —of inheritance—UnohattHy — Acquieteence. 

Held, that exchanging plots of land by the collaterals with the 
widow in possession of her husband’s property who pre-deceasei 
his father is sufficient to prove acquiescence on their part m he 

succession. 
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HINDU LAW—WIDOW—RIGHT TO REDEEM. 

lleliiy further that when such a widow succeed by custom or 
by arquiesoence to her husband’s property, either by way of main¬ 
tenance or otherwise, she is entitled to continue its possession until 
her death or remarriage, but she does not forfeit her right to 
possess it merely by her becoming afterwards unchaste unless such 
a custom is pleaded and proved by her husband’s reversioners. 
(Shah Din and Chevis, J.I.) 

Karam Singh v. M$t. Dhan Knur.—IH P.L.R. 1911 ; 

.5 1\W R. 1911; 9 T.O. 57. 

IPidoir —HtQhl to rer/eeoi— Wuiow^t pott^et to allow Tedn^uption of land 
inherited from het husband — Custom.^Altsnatton’^Pfversionfr t rtyht. 

Wliere a widow succeeds to land h^Id by her deceased husband 
as mortgagee, she is entitled to receive the mortgage money on 
redemption, and the mortgagor is not bound to see that the money 
paid to redeem the land is secured for the benefit of the estate, nor 
is it his duty to associate the reversioners iu the transacii ni. 
(Chevis, J.) 

DalSiughe. Bak-hish .Singh.-7 P.U. 1915; 156 P.li.R. I91i; 

^idow—Sale—Mortgage—Unversioner’s suit to set aside—Decree, 

form of—ib’ee Limilution Act, Art. 141. 

35 P R. I9H; !00 P L.R. 1911; 11 T.C. 592. 

——Widow—Succession to estate of—Custom. Scf Hindu Law, Succession 

—Widow. 

203 P.W.R 191.-); 8 P.R. 1916; 32 I.C. 522. 

-WILL. 

- [ViU^Absolute eitafp^Ftniah—Powfir to dtspose of by wll. 

A Hindu feirale can will away properties to a femjile if the 
properties had been granted to the testatrix absolutely. (Kensinglou 

and Uattignn. JJ ) 

CherobeUi r. National Bank of India, Limited.—62 P.L.R, 1911 ; 

10 I.C. 647. 

- mil-^Ahsolutfi Ptlato^Furlhpr gft to descpndanti. 

A will provided For absolute estate to the testator’s widow, 
with power of alienation and further gift to the grandsons of whatever 
remained after the widow : fields the widow obtained an ab^olule 
estate and the gift in favour of the graud'Ons was void for uucertaiiify. 

(Broadway and Abdul RaooF. .IJ.) 

Mohan Lai v. tNiranjan Das.—6t) I.C. 619. 

\y li —( of —U'df <« favour oj /euialr — AIal‘k xoarti. 

IIAii, that a will in favour of a Hindu feniole conferring upon 

her rights of an owner and h* ir gives her heritable and irau.-ferahio 

rights in the property b‘^qnea(hed to her. I. L. R 30 All ^4 (P. 0), 

reftrred to. (C-lufk, C J and Reid, J.) 

Vaisl no Das v. 

Wtll — Conitructwn—Btqiiest to adopted 
pffeet —persona dosignuta 

When a Hindu widow makes a 


Deoki—214 P L.U. 1909. 

boy—Adoption inra/n/, 


.. ..- _ will in favour of a hoy 

whom she has adopted and it is found that the adoption is invalid, 
it has to be ascertained whether the mention of the legatee as an 
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HINDU LAW—WIi.L-CONSTRUCTION. 

adopted sou is merely descriptive or whetbor the aasnined lact of 
his adoption is the reason and motive of the hi quest and intended as 
a condition of it, and if the letter is found as a fact, the will is of no 
effect. 

As however in (Ids case it was clear that the witlow wanted tlie 
hoy tt) sncoeed lo her own property quite apart from, and indepen¬ 
dently of, his capacity of an adopted son, tlje bequest was good. 
(Shah Diu, acd LeRossigool, J ) 

Ranji Das r. Dnrga Prasad.—6 P.R. 19IH; 4.5 I.C. 90. 

—“ Wtll-^Construelton — lyevi/e oj t'lf-acqn\re\i propertff. 

Held, that, where a person bequeaths his self-acquired property 
to his grand-daughter, there is no presumption that the testator 
desire<i to limit the estate <»f the devisee. (Rohert-^oo, J.) 

Mu. Bhag Biiuri v. JSadiq.—70 l*.W H 1913; 

lUiJ P.L U. 19i:i; IS I.c, 534. 

- Will — Conitrnotion — of ftstato. 

Where a Hindu hequeallied tmlf of his land to his widows 
uud half to his daughters, aud, also provided tliat, on the death of 
widows their half wtmhl go to his daughters, held the widows took 
only a life interest hut the daughters took an absolute estate as tlieir 
interest was not entailed by express words or by necessary iinplica- 
lion ((Oievis, J.) 

Nihal Kaur r. Secretary of State.—237 P.W.R. 1912 ; 

13 I.G 550. 

—— Will~^Con$lrttction--^Liinitnd or ahtulule estate.'^male donee. 

A Hindu executed a will h‘qneatiug his moveable and immove- 
ahle properly in equal shares to his mother and widow using the 
terms “ KuUt tlrhitifar toa mi/A:fat ” in the document. After his 
death his mother made u gift of her share to her daughter and 
daughter’s son. 

H&ld^ that a will by a Hindu in favour of a female mu^t he 
interpreted in the same way us if it was in favour of a male au l 
that the word imlkiat implies an absolute estate uule.ss there is 
sometliing in tlie cont^-xt to qualify it. 30 All. 84 (P. C.R HI P. K. 
1911; 214 P. L. R. 1908 ; L 0. b05 ; 30 Gal. L. J. 51 ; 53 1. G. 
iMbt followed. 35 Bern. 279 ; 6 I. 0. 141, dattn^uished. 27 P. R. 
1898, d^fteylte^(. (Chevis aud Diindiis, JJ.) 

Mu.‘*sainniat Waz’rdevi i». Rain Gbaud.— I Lah. 415 ; 

58 1. 0. 988. 

. Will^ConilTuetion^Auloti—Meamnq of Aul<i<i—FemaU detoendenls 
~^Beqoett to a wUh remainder to the daughter of that daughter 

-.-Hindu donor can yi/t an estate only to those in ea’is/enee at the time 
of making the qift—»iitTidhan—fieriLahle estate-—irift by husband to 
wije^Immoieable property—Predeceased daughter^Heir enventres 
mere — J)aughfer to be treated as a class when property left to all. 

IJelity that 

(1). The words “the above three daughters and their 
descendants shall be owners of the property in equal shares.....All 
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HINDU LAW—WILL—CONSTRUCTION. 

thfl thrfte daughters and iheir descendants shall he absolute proprietors 
thereof in equal shares” had the effect of vesting the estate in ail 
the daughters and their issue in existence at the time of the testator’s 
death. 

(2), The word Aulad ordinarily means all {lescendants 
whether male or female. 

(H). If a Hindu donor wLhes to onfer an estate of inheri¬ 
tance, it must be such as is known to Hindu Law which an English 
estate fail is not, and that a defeasance by way of gift over must 
be in favour of somebody in existence at the lime of the gift. 

(4) , A provision in a Will that the crdinary rules of 
succession .should not be followed, and a direction iu the Will creating 
an estate not unknown to Hindu Law is valid. 

(5) . Immoveable properly gifted by a hnsband to his wife 
is never at her disposal even after his death. It is her striJhanatn 
hO far that it passes to her heirs, not to hi«j heirs, hut as regards her 
power of alienation, she is under tho same restrictions as those whicli 
apply to property inherited by her fnmi a male. I. Ij. U. K) CJal. 

Jtid; I. L. K. y {hi. 952; 4 B L. U. O. C. I 6 fi; L- R. a I. A. 7; 14 
B L H. 226, fotlowf’d. I. L. R. 24 Cal. 647; [ L. R. 10 All. 496; 
I. Ij. U. 5 (h\ 684: I- L. R. 6 All, (P C ; 56tt; I. L. U. 15 Bom. 
652; I. L. R. 12 Cjil. 66 . 1 , referrei to. 1H9 P. R 1'<Q2; 9 M. 1 . A, 

1211; 9 B. L. R. 377, referred to, (Reid and Clarke, JJ ) 

Kallu Mai r. Mu. (Omhindi.—97 P.L.K. l9lC;;t6 I.C. 222. 

•— I'Pii/—C’onitrufi/ioTi—/n favour of widow. 

Heid^ that wherever expressions indicutiiig ihe crealion of a 
full proprietary right in favour of u widow are to ho L-nnd in the will 
she is to he treated as Ihe full owner. 4o A. 5L5; ilO A. 84 

(P. (;.) : 65 P.R. I9l2 ; 61 P R 1911 ; 51 C. 524, relied on. 

(Abdul Raoof, J._i 

Mohan Lai r. Maya Lai.-18 P.L.R. 1921 ; II P W.R. 1921 ; 

3 Lab. L. J. i:i2 ; 59 I.C. 2.11. 

- - Wdl^Proof o/---Decree of. 

//eh/, that much technical proof inav not bo necessary 

for u Hindu will, but thor« must be some evidence fo show that a 
document purporting to be a will by a Iliudu was executed by him* 
(Broadway and Abdul Quiir, JJ.) 

Hir Bhagwan v. Hnkum Singh—"1 Lab. 242; 4 Lah.L.J. 245; 

(1922) Lab. 243; 68 Lt?. 76u. 

——WiU-^Teitaior b'-queathiny hit jtropirtif^Pariff nol havinQ intereit 

in $uhject-matter—Private ajfavi beyond tcope oj trial. 

Where a Hindu had made a Will of his property in the alwenoe 
of a sun to his widow for life and after her death to her daughters 
sou or in default to widow nhsoloteiy. and the widow announced the 
birth to her of a posthumous sou, aud the brothers of the deceased 
brought a suit for declaratiou about the illegitimacy of the alleged 
posthumous ?on. 
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HINDU LAW—WILL—GUARDIAN. 

Ihidy that plaintiffs had no stains, undor the Will, to maintain 
the suit, heiu^ neitlier immediate nor prospective reversioners ; that 
not beinj; oompetent to inherit, they were not entitled to briut< a suit 
for declaration about the illeoritimncy of the aliejrfld posthunions son. 
However ; That, if the question as to defendant being a suppositious 
child had to be decided, evidence as to the facts was relevant, but 
further speculations in regard to the capacity of the deceased and hia 
wife to beget a child, and all medical iletail, connected therewith 
was beyond the fair scope of the trial, and the Court bad most 
improperly, and soanduloualy allowed the trial of issues concerning 
the private affairs of the widow to ho dragged in, which should 
have been scrupulously avoided. (Robertson and Kensington, JJ ) 


Ralliat). a.kal Chand.—139 P.R. 1907; 19H P.W R. 1907. 

Will—Guardian—Uupacity to appoint guardian by nephew by will. 

See Guardian and Wards Act, S. 7 (3 ^ ^ , 

220 P.L.R. 1911; 220 IVW.H. 1911; 12 I G. 452. 


HINDU WIDOWS REMARRIAGE A(’T, tXV OF 1855), S. 7. 

Marria^f^-^Ihn.tn Low —^ Khaln Kuka SM married—Cmtoin 

“ - \ 1 • I* A 

fiM that according to custom the marriage of a Kfiatn 
Kuka Sikh with » Tarkhuni or J.U in pr«u,a form is not 

invalid and the offspring of such unun are imt illegitunate. 7d 1 . R. 
referred to. (Chatterjee and Kensington. J.J.) 

Raniit Singh v I-^a —15 P.L.R 1907. 


Rnnarrxaqf of widoie—K\>aUU~Ceremonh.>—Cha.lor Andozi. 

IleM, that a marriage between a Kliatn and Khatrani wido\ 
hv f ha.lar an,laz, U valid and their offspring legitimate. 49 P 11. 
iy0iJ,/of(o<r«'/- (Tloberlson and llennie, .J.J.) 

Nathu V. Ham Das—4 P.li. 1905; 20 P.L.R. 1H<'5- 
s. I-CnUo.n-Reouirnaqo oj a Kkair, widoxo-Kerewa /arm of 

mur ivoman who accepts llie position of a mere 

concubine or dlxarei acquires therein no legal statiis as a wife. 

lli-Ld also tliat it is not open to the Courts to discuss the 
validity of ’the' re-marriage of a Hindu widow as if determined by 
cnslonf in face of the clear provisions of the law in Section (l)of 

Act XV of 1856. 

Held, farther that when a Karewa marriage has in fact taken 
place the iss’ne of such marriage cannot he placed .j';;' 

llleKitimaoy. 52 P. R. I»h9; 49 P. R. 1908; 4 P R. 1905, I . K. 
1889 and 46 P. K. 1891 ^F. B.), rejerred to. ^Robertsoll .md 

Kensington, JJ ) „ . 

Narain Das n. Gnjar Mai.—61 P.R. 1905; 155 P.L.R 1905. 

S,. 3 and S—Wtll—Hindu widow appinted ^arjian of 
will—Remarriage, e/cc( o/— Guardian and B ard» Act, «. (})■ 
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HINDU WIDOWS REMARKIAGE ACT, (X/ OF 1«56), S. 7. 

that ill tliA absence of any clausfl ia a Will, appointing 
ft wu'ow as guardian of ths property of a minor, that her gnardianahip 
of property shall cease on her re-marriage, she does not become 
legally disqualiBcd by re-marriagM. 

^ espre^isly provides that a Hindn 

lady shall not, by reason of her ^ft-rnirriag^ forfeit any right to 
which she would otherwise be entitled^- testamentarv gnardiansliip 
comes within the scope of her rights (Kensington, J.) 

A/i(. Maya Drvi r Gopal.—P.U.lt fiUS; 32 P.W.U. 1913; 

18 l.C. 133. 


* ^ A7mor Ihniu u> dow — Remirriagf^ — Cuttom — Conteni^Ftrst 

matr\a<^i* (Jun/um naltd — lVi.loio*i i'.ontent su^tiient. 

The marriage of a minor widow is imt valid, unless there has 
been consent of the oer-^ons enumerated in S. 7 of the Act. 

But if the first marriage has b«en consummated, then the 
consent of the minor widow lier-jelf is sufiicient. GloberUon, J ' 
Uamany. (.’hinto.—y P.UR. 1 mi2 ; 247 P.W.ll. inll; 12 l.Vj. 623. 

HIKE I UROHASE SYSTEM—Pledged bv hirer on—Valid —Possession. 
8p.e (Jofitract Act, l?i72, S. 178. 


Abdul Hassain Khan v. Rangi Lai.—34 P,R. 1902; 23 P L.R 1902. 

'Hent—Omtfiio'i to pat/ acoordintj to t^rm.t ,ty at/reemont^Right of 
owner to raeover full ti/ruun'. yVooi hi'e*" «»* W'll at guirantor^Rtahtt 
of vendee from hirer. 

Under a hire purchase agreement wiih the plaintiff, owner of 
a sewing machine, it was agreed as follows :—tlio pluintitf agreed to 
let a sewing machine with accessories for which the hirer, having paid 
R-*. 2(t as tUe first moiitlPe rent in advance agreed to pay the itwner 
Rs. 5 regularly every month in advance. Dn failure of the hirer to 
perform the agreement the owner oould re-take poasnssion of the 
machine. The hirer could at any time during the hire become the 
piirobaser of the machine by payment in cash of the price endorsed 
on the agreement. The guarantor agreed to guarantee the due pay¬ 
ment of any sum «»f money wliich might become payable t.o the owner 
under the agreement. The hirer s<p1<| the machine to one P wh.» soM 
it to F from whom the plaiiititf, sought to recover it. 

Held, that the contract was a contract of hiring and letting 
and did not amount to a sale, umt the plaiutitf wa.s entitled to recover 
from the hirer and guarantor jointly and sever;illv tlie foil am-mnt 
which ihe hirer agreed to pay for the inunlhly hire of the machine. 

F, acquired no good title to the iiiacljimi which ho obtained at 
a lime when the alienor was still merely a hirer of it and had not 
exercised the option of purchasing it frt.in the plaintiff company, 
(1895) A. U. 471 : 6 B"m., L. R. 871, Jolioioeii^ 

S. 108 Exception 1, of the Oontract Aot does not apply where 
there is only a qualified possession such as a hirer of goods has. 12 
Beng. L. R. 4i2, foiloiced. (Ruttigan, U. d.) 

The Singer Mannfactnring Co., Lahore r. NUz Ali.— 
144 P.W.R. 1918 ; 54 P.R. 1919 ; 46 l.C. 888. 
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husband and WIFE-GUAKDfANSHlP. 

See al«o 

Divorce Act. 

Hindu Law. 


Marriage and Heslitution of Oonjngul 

Complaint aaainst husband for heepinif wife in conjinement^ 
7 roWar*, to be adopted hi, the Mayutrate-Criminal Procedure Code 


. . ^ complaint against a husband fyr keepin*^ 

hiswifein coufanementthe Magistrate taking its cognizance is noT 
allowed to pass an hasty order to the following effect 
Cl states that her hnsband is keeping her in oonfinement 

M.e wishes to go to her mother. She is at liberty to go where she 
pleases . 


Before Hnally disposing of the proceedings he is hound to hear 

both sides and after making such inquiry as may seem neces-arv 
ho should pass such order as may seem right. ' If he hiids the 
confinement amounted to an offence he should let the wife go and 
warn iUe husband against interfering with her except through a 
ivil Court- If on the otli^^r liaiiti he arrives at tho conclusion that 

such is not Hie case, he shunM advise the to go home with her 

husband warning tlm husband at the same time against using any 
ooMroi.ni in taking the wife with him. (Johnstone, .1.) 

Sher Shah r. Mtt. Sakina Begam.—29 P.W.U, 19U? Or ; 

7 r.o S 54 ! 


( UMtodi, of wife.^llitshand neglecting her Jor 15 yean—R fusal of 
conjugal rightt. 

Wliere for 1.5 years the husband never troubled about his 
wife, Dor contrihuted to her support, never demanded her company 
and never in any way performed or offered to perform any of his 
duties as a husband; 

Heldy that the husband was not entitled to any help from 
Courts as be bad failed to take steps within reasonable time to assert 
his rights and to lake np his rightful nosition as husband and 
protector of the wife. 6 P. R. 95 P. R. dtstinguuhed. 

(Kensington and Shuh Din, JJ.) 


Mit. Jiwaniii. Mangal Singh—125 P.L R. 1909; 

126 P.W R. 1909; 4 I.O. 974. 

Lhlwery of PottH»iion —Bv to the olber—CirGumstauces constituting 
delivery. Sre tfiislom—Alienation, 

74 P.K. 1914; 141 P.W.R. 1914; 92 P.L.R 1914; 22 I.O. 712. 

Guardiansbip—Husband if entitled to custody of wife by being 
appointed Guardian when no recovery of custody in Civil Court is 
possible. 6 Ve Guardian and Wards Act, Ss. 7, 17 and 21 . 

rdl P.L.R. 1911 ; ly6 P.W.R. 1911; 11 I.C. 47d. 

Guardianship—Minor husband and minor wife—Husband not to be 
allowed to obtain oustody of his wife by being appointed giiatiiiun 
where he oanuot obtain such oiistodV by (7ivil .^uu o«e Cu.^rdiui.s 
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HUSBAND AND WIFE—IBID. 

and Wards Act (VIII of 1890), Ss. 7» 17 and 21. (Rattigan and 
Chevis, JJ.) 

Bhagwona v. Ram Chand.—231 V.L U. 1911 ; 

196 P.W.R 1911 ; 111. 0. 478. 

—I ■ Ibui—Pretmnption oj marriai^fi—‘Continual cohabitation. 

Where it was proved that the deceased was some 80 years of 
age, and had been ill sometime before execution of the deed of siet 
ii» favour of his wife, and was actually ill on that date, the deed 
being registered at his house, and he died 3 days after, held (1) that 
it was a death bod gift and (2) that it was entirely invalid. 

Held, that continual cohabitation as husband and wife 
raises a presumption of marriage. Acoordi»igly, a woman found to 
have been living as wife for 10 or 12 years, and nckn*'wledged us 
such in the deed of gift, held to be a lawful wife, though no 
marriage or formality of any kind was proved, (('lark, 0. J.) 

Ahmed Bukth r. Husain Bibi.—'l3i> IMl. iyo7. 

-‘^^Juritdiotion of Cwii Conrt^~3att (or declaf^atton that the defendant 
15 not the lawful wi/e of the plaintiff. 

When an order has been passed under Section 488, Criminal 
Prooedare Code awarding maintenanoe to wife against the plaintiff 
as her husband. 

Held, that a ('ivil Court has no jurisdiction to pass a decree 
that the wife was uot entitled to receive maiuleuance; but it is 
competent to decide whether she was or was nut the lawful wife of 
the plaintiff. (Cbalterji and Maude, d.J.) 

Waryaui Singh v. Mst. Prenion.—50 P.H. 1901; 

158 P.L.K 1901. 

—A/a»ria(;e —Dissolution of-^Marrtape wot dmolved Off a post ary of one 
of' the parties. 

IJeii, that apostacy of one of tho parties to a marriage in the 
ca.se of Hindus, does not per te annual the marriage, and u Hindu 
husband's suit for restitution of C0"jugal rights cuuuot be defeated 
l>y (be fact of Ibo wife's conversion to Islam after her niurriage with 
the plaintiff. (Johnstone and Rattigan, JJ.) 

Mst. Jamua Devi r Mul Raj.—49 IMi. 1907; 83 P L.R. 1908. 

——A/arrmye—Diiiotu/ion of —Wife ernbracimj Chnstian — fCxecu^ 

Oon of decree—Decree for reihintwn o! conjutjal n<jhit. 

The conversion of a MulinDimad:in wife to ( hristiai ity 
di.«solves ibe marriage and a decree for restitution of conjugal rights 
fiassed against her prior to her conver.sion or^uno' he enforced bv 
iter Muhammadan husband. (Reid and t^iatterji, JJ.) 

Imam Dia r. Hasan Bibi.—85 P.L R. 1206 ; 

148 P.L.U. ll'UC. 

.. Marriaye-^Suit for disolulion of—Death of plaintijf re»pondent — 
Davia.jet—Abatement of claim against co-respondent. 

Held, that a suit by a husband for dissolution of marriage 
abates on the death of the respondent aud tho dismi.ssal of the suit 
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HUSBAND AND WIFE—RESTITUTION. 

('ntui)s fthutoiiient of th© olsuin for Hanin^f^s prf'fHrreJ ni^uinsfc th^ 
oo-respomlent. iU) L..I P und M. 172 foUotveii. (Roid, 

S r. S. and 13. Oo.—60 P L.R. 1906 ; 69 P.L U. 19o7. 

- o/ aonjmjdl ri^hli — SnU filt>d with —A\(//ftCt 

fo maintain na/e for- number of yeart. 

Where for I5y<ur8 the husband never troubled about his 
wife, nor oontrihuted to h«r support, never demanded )jer company 
and never in any way performed or offered to perform any of bis 
duties as a husband. 

//eW, that the husband was not entitled to any help from 
Courts as he had failed to take steps within reasonatde time to assort 
his rights and to take up his rightful position as husband and 
protector of the wife. 6 P. H. I86r): 05 P. R. Ittyrt ditUnt^uished. 
(Johnstone and Shah Din, JJ.) 


Mu. Jawani v. Mangal Singh.—125 P.L R. 1909 ; 

126 P.W R 1909 ; 4 1.0.974. 

Restitution of conjugal right««—Divorce—Repudiation of wife— 
Transfer of wife by <leed—Wife denying right of husband and 
transferee to conjugal rights—Declaratory suit—Appeal by one of the 
defendants when there is no commuii ground for all the defendants. 
(Roberlson and ICensi.igton, JJ ) 

A/it. Isliri t; Wadhawa.—:n P.R, 1908 ; 152 P.L R. 1908. 


Hf^pt^iutxon of conjugal righii^H\ndu girt 7narr!#>,7 i/nrmg mtnonlg— 
Hn/utal to enruummaU marriage. 

iUid^ that, restitution of conjugal rights should not be decreeil, 
and freedom of ohoice sliouid ordinarily bo allowed where a Hindu 
girl married during her jninority denies the factum of, and refuses 
to oonsummato tljo marriage. (Johnstone, J.j 

Mu. Ivalawali v. Bukhau —187 P.W.R. 19)2; 

215 P.L U. 1912; 17 1.0. 254. 

Hcititulion of conjugal rtghu^Chader Andazi Ceremony Court 

discretion of. . • ■ • i ■ 

The restitution of conjugal rights is a matter entirely within 

the discretion of the Courts thereforo the husband’s claim should not 
be decreed where u widow, who may have b-en surprised into a 
chadar andazi. ceremony with her brother-in-law, without delay 
repudiates the relalionsbip and goes off to her own family. 

(Lo Rossignol, J-) ^ Bansi.—28 P.W.R. 1916 ; 63 I. 0 1002. 

RfSlitution—Vrager for injunction restraining re-unton—Ancitlarg 
relief—‘Jnritdiction not ejfected- 

Id a suit for restitution of coujugal rights, a prayer for an 
injuuotion restraining the principal defendant’s father from 
preventing the re-union of plaintiff and the principal defendant is a 
relief merely ancillary and incidental to the main relief claimed and 
does not effect the question of jurisdiction. (Le Rossignol, J.) 

Bhani v, Bhausi.—28 P.W.R. 1916; 33 LO. 1002. 




14^0 


I'HJfi PUJNJAli UJUKST—lyou—192* 


nCSBAN^D AND WIFE-RESTITUTION. 

jusspii. ' peace^Decree not to be 

for the oustodv of a ^oinal” ^ot justified fo pf»f>s a decree 

parties are of such n n I ** ^ when the rt-ktions between the 

f.... "■• 

iWif. Karin Jau t*. Ahdul Jabbar_Ififi P.k.R 1^3 . 

l:il P.W li. 19)3 ; 19 KO. 475 ! 


hypothecation. 

— Gouts, Sheep, etc, 

recoguizH,! iu 


-HypolhecatHH—f’oiilract of liypolliPCafion if 
ope Iransferof Property, S 70. 

10 P.R. 1915; 16 P.L R. 1916; 28 1,0. 230. 
INoumE TEX AOT (Ii OF lS96j, f.'HAPTER IV 

rh^f-hoT'oT/'cT “’"7 

(.'ourt and bi. proo-lg, a R.v.nuo 

ruBaoiug of Sootioii 476 rfi.n! i proceediugs wuliio tlie 

('■r-27(;al Pr I''Oo).I lire f!ode. 23 P. R. 1901 

(Clark, ('.j. ami’l{ei,),',)l| 

Kiog Emperor r. Rup SiugL.-ll P.R, 1905 Or. 

INCOJIE tax act, 11)18 ^ 

"■ co^uauu.- 

llie aa,ifiss«e was a ooutraotor who did rxteosive work for tl a 

or.;“r "Ifwa»e.::;t:d frm„ 1" 

receiver tie* The assessee 

[7m in). l"''T. Baluchistan and brought 

or tiermiif 11^** “h*^9U‘'s or by trausiuission by post 

him oil tho ^ Ki^ ** Buojab I iioi.ma Tax autboriiias sought to assess 

B His P P . ““ 7 accrued in 

could uot again l„i ri.oeivad in Briiish India. Oonseni.eiitlv Ibe 
income was no liable to Indian Tnonnie Tax. 48 il. 75, .[l.tinon.i/ied. 

Jlarli 'jj )■ ’ Abdul Uaoof and 

Sundar Das v. Collector of Gujrat.—3 Lab. 349 (F. 13.) 

til asipstmpnt —aSM^/cri/i/ioiu, ‘ income.* 

of h m ^ under S. ii of (he Act to pay income-tax in respect 

not ‘ iopon Subscriptions received from the meuiherd are 

liohlii # • "'■thin bs. 3 and .i of the Act and is therefore not 
liable to income-tax under the Act. (Martinean, J.) 

The United Service Club, Simla c. Emperor.— 2 Lab. 109 ; 

61 I.C. ^S6. 
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lU.EOITIMACY 

Proof of—iHegitimaoy—Litigntion for custody of wife—No proof 
against l#*guimucy—Non-access to be conclusively shown to establi'h 
illegitimacy. See Kvidencn Act, S. 114. 

4y wh.ii. iyi4; i;i7 l^^V R. iyi4; 221 . 0 .4f>y. 
ILLEGITIM-VTE SUN. 

Rajput—Occupancy tenancy, right of succession to. See Punjab 

Tenaucy Act, S 5J. ^ 

3U1 r L.U. 1913; 203 P.W K. 1913; 15 P.R. 1914; 20 1 0. 755. 

Chilli born aftrr marriage 

Where it was contended that a hoy horn about 7^ months after 
the marriage of his mother must be considered us illegitimate. 

that the contention was not valid. 

That the time which elapsed between marriage and birth is 
nllogether immaterial for dt-terinining legitimacy. A child born dur¬ 
ing wedlock is presumed to be the legitimate issue, no matter how 
soon the birth be after marriage. (Kensington and Lai (Jhand, dd.) 

Umru t;. Muhammad Hayat.—79 (Ml. 19o7 ; 194 P L.R- 190K. 

C'om/vniatton /or—il/taaiire of—E-^hanoemcnt in ieiitnif value oj 

VTopertu onlif test. ... i i 

Where the Chief f'ourt set aside an alienation made h) a 

Hindu widow and gave the plaintiff, the next reversioner cf the last 

male owner, a decree for possession of the property so alienated, 

on oonditiou that tiie plaintiff paid the defendant, a certain amount 

as oompeusatioii for improv^'iiieuts. . . , . i 

Iltiid, that in such a case, the real issue is to what extent has 

fulianomiiput in v..lue of Hih properly been produced, uud not wbat 
ia tbe aiuonnl txpended tliereon; and that the enotion of a temple 
on the property in suit does not of itself add to the selling value 

thereof. (Lord Shaw) 

Kidar Nath e. M.lhu Ma'.-77 P.R. >« 

• ('ovipensatton for — Ptnon butldtrig 
under bona tide 6irH/ v/ 

Government abstiii' noe for a 
for possession of land built upon b) 
within limitation, does uot create an 
dt'orive the Government of its strict ^ 

luent differs from that of u private owner and a period of ab-tmence 

from suit, which would be exoesaive i«i a private owner, is not exces¬ 
sive iu the ca^e oi Government. The Government in suoh a case 

has the option of making tbe defendant remove the materials of bis 

building^^or paying Compeneatiou for the value of the buildings. 
(Reid, 0 J uud Hohertsou, J.) 


upon land of another—Building 

considerable period from suing 
the defendants, the suit being 
equity in his favour so as to 
rights. The position of Goveru- 


Hab Mutollu Kh 
H3 F 


hhun V. Secretary of State.— 63 P.R- 191.'; 
.1. R 1913; 112 r.W.H. 1913; 13 1 C 799. 


-Purohaser/'cndenfr Ute-mahng—Bona fide belief of title Compen.^a- 
liou to be given. *5i«0 Compensation, suit for. ^ ^ 

70 P.L R. 1916 ; 92 P.W.R. 1916; 34 I C. 957. 
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IMPHOYEMENTS. 

——Sale by some cosharers of house, during minority of others—Suit 
by them for possession—Delay—OoinpAusnlion for improvements. 

liee T. P. Act, S, 51 

54 P.L.R. 1915 ; 247 PAV.R 1915 ; 281.0. 350. 
INDIAN EXPLOSIVES ACT, (IV of lH82j, 

— 5 . 0 — Patakhai — Ftra^works — License. 

Heldy that patakbas are not fire-works within the meaning 
of Act IV of 1882 and oous<'quently no license is reqaired either for 
their manufacture or (Peid, C. •!. and .Johnstone, J.) 

Eansedbar, Gian t'hand v. Th« Prowii —8 P.R 1'’1<I Or. ; 

9 P.W.U JnlM Or ; 5 I.f). 911. 
INDIAN SOLDIERS (LITIGATION) AOT, (XXI OF 1915), 

— «S 5 . 4 Sc ^ Pef90n serving under icar condUioni'~~I)ecree agaif‘H—Right 
to have decree set aside. 

Wher« a defendant in a suit was serving under war conditions 
when the case was tried atid was not represented by any person 
duly anthoriaed to appear, plead or act on bis behalf, it was the 
duty of the court lo give notice to llie prescribed authority. 
Default to comply with the p'ovisions of the law entitled the said 
defendant witliiu 3 months from the date on which he censed to 
serve under war conditions to apply to hive any ilecree passed 
against him set aside and such decree should be set aside agniiist all 
defendants when the decision proceed.^ upon a common ground, vide 
Ss. 4 and 8 of the Indian Soldiers (Liiigttion) Act. (Stindi Liil, J.) 

Sobba Singh r. TuAnr tJi„gh —94 P R. 1917 ; 

172 P.W.R. 1917 ; 43 Id- 272. 

INDIAN SOLDIERS (LITIGATION) ACT, (IX OF 1918}. 

- 11 _ Applioahilttk oJ^Setvice under w.sr evn iinons. 

To attract the operation of S- il of Act *Xof l'.*18 the 
pUintifl; must show that he was serving abroad on war coditions 

before the expiry of the period nf limitatiiMi. (Broadway, J ) 

F^roJ^o V. Ghulaiu Sarwar.—6? l.(J. *^79. 


INJUNOTION. . / 

Ihrecliou of court — InterfeTenOe hg Chi^f Court in refiiioa itw6<tan(iai 

grounds. ^ ^ , 

Relief by way of injunction is discretionary wilh the Courts. 

The exercise of such discretion should not be interferred with on the 
revision side by the Chief court except on substantial groonds. 
(Hattigau, J.) 

Huns Uajp. Nurain Chuud.—86 P R. 1911 ; 22d P.W.R. 1911 , 

13 l.t^ 7 lb. 


Pasenient—Light and atr-~-Intention lo erred a bslcoug—Right of 
nttyhbour in a crourdrd Citg — Princi/des to be applied m granting 

iitjandions-^iSeotions oo and 66 of Act I of 1S77. 

Heidi that in the case for the issue of injupolions wheie it 
is claimed that the danger to property is threatened, it will not do 
to say that a violation of the Plaintiffs right may be the result; *h “ J* 
plaintiff must show that a violation will be the inevitable result; 
that is; not in the sense of there being no possibility the other may. 
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injunction—FORM OF. 

but in the ise that there must be suoh great possibility that in view 
of the ordinary mrii using ordin-irv sense the injury would follow. 
I. L. U. 24 Cul 2H0 and L. H. 18 Equity 25'^, follouied. 24 L. T. 180, 
re/tTtfd to. 

HeLf^ also, that of all cases iu which an injunction is sought, 
those in which the plaintiff, living in a crowded town desires to 
restrain proposed additions to the amenities of his neighbour on the 
ground that bis own share of light and air are thereby ditninishod, 
demand especial caution on the purls of the Courts iu Ibis Country. 
A man is not necessarily entitled to the whole of the li^ht and air 
to which be has been accubtuined,* a neighbour may come and share 
in these gifts of nature provided that he does not unreasoi»ably 
dimiuishes the amenities of the plaintiff, (Aguew, J.) 

Arjaa Das v- Qanesh Dus.—172 P.W.Il. liild; 

308 P.L.H. 1^13; 21 1 0. 24i). 

— £aiflmen( — Liy/it an-l atr^S’tbttantial injurji^^Datna^e*. 

Il Uly that an\ act by the defendant which omtrolsor obstructs 
the light and air to which the plaintiff is entitled is an 

injury of a serious character. Nuudkisbor v> Dhagubhai, t5 15. 95, 

foUotPhd. 

Where defendant commenced to erect certain buildings which 
threatened to obliterate the windi»w in a room in the second storey 
of the house belonging to the plaintiff and both the (Joorts below 
inspected the property and came to the oonoUisioii that the room 
would become practically uninhabitable if the window in dispute 
was entirely blocked. 

Held, that the proposed erection of the building by the defen¬ 
dant is a very serious menanoe to the plainiiffs’ property and he is 
entitled to an injanctiou. Kirpa Ram v. Carbubsh, 2 i'. U 189)4, 
fuUowed. Vir Bhau r Ramjidas, « P. R lyCW ; The Dt*lhi and 
London Bank Ltd. v. lUm Lai, 14 C. ; Arjan Das v. (i.mesh Das, 
21 I C 24tf ; Setburam Madigai Row v. Gopal Row Peishwa, 23 
I. (V 7r5, referred to. 

Heid^ also that it having been proved that the plaintiff has 
acquired an easement whereby he is entitled to have free access 
of light and air through the window in dispute he is pnma facie 
entitled to be maintained in his enjoyment of the saiil easement 
and he is not bgally bound to tneet the dt-fendant by opening 
another window on the ofiposite wall or one of the other walls. 

HtUi, further, that compensation would not meet the situation. 
Rumannjulu Naidu tj. Apparanji Amiiial, 9 I. C. followed. 

(Uroadway, J.) 

Thakiir Das v. S. Abdul Hamid.—2 Lah. L J. 701. 

— Form of- —A^atwnce-— Working of factorg^licHrtciion on. 

In a suit for an injunction to restrain a nuisance caused by 
the working of a factory at night if the plaintiff succeeds the Jeoree 
should direct the dtffendant to rt-fraio from carrying on the working 
of the factory in Such a manner as to occasion a nuisance to the 
plaintiff. An absolute probibiliou against the working of the 
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INJUNCTION—GROUNDS FOR. 

factory duriug specified hours is unwarranted. (Broadway and 
Abdul Qadir, JJ.; 

Chiragli Din v. Karim Bakhsh.—64 I.C. 169. 

" —»pTOundt for-^Vitcreiion of Court — Injury. 

Oa a claim for an injunction the Court has to consider not 
merely whether the plaintiff’s legal right has b‘»en infringed or eren 
materially infringed but also whether under all the circumstanoes 
of the case he ought to be granted au injunction as the proper and 
appropriate remedy for such infringement. Where the parties were 
relatives on had terms and the suit for injunction was prompted by 
desire to cause inquiry to the defendant, the C“urt would not grant 
the relief. 18 B. 474, referred to, (Shadi Lai, C-J. and Camp¬ 
bell, J ) 

Ram Chandra v. Raghbir Singh.—67 I G. 299- 

_Hindu widow—No grant of injunction from alienating property. 

See Hindu Law, Widow, Alienation. 

•>3 P.W.H- 1916; 124 P LR. 1916; 85 I 229. 

_ Li^ht and air—Obstruction to—Erection of buddings — Damages^ 

iJise.reUon of Court. -tr u i 

Where in oonsequenoe of the ohstrnct'on the plaiuttit han 

Uss light and air than before to such an ap[treciable degree as to 

injure his property in point of value, comfort, convenience, or 

UBbfuloess according to its oharacler as a r»*sidanO0 or a place of 

huaiuess or warehouse an injuMCli -n is the proper remedy wliero 

substantial and wrongful injury had b^en d-ne ro the planiitft s 

rights. 8 P. R. 190^; :tU« P.I..K. 14 ^:l9: I L. W. p.b, 

relied on Cn >ngh it woulil hi possibbi for the plainlitf to op«n 
another widow on the opposite wall or one < t the other walls and it 
)night be a nnighbourly aot on his party t.» in'>et tho defendant in 
ibis way, he is not legally b mtid to do so and i^ entitled t'l enjoy tlm 
light and air that ho has been enjoying through the window for 
20 years. 2 P. R. 189:i, referred lo. In cases of this kind, 
iiijtincliou is the rule and damages the ♦'xoeption. (1911) I 5L ”• 
N.25I;8B. 95, rWicd on. Broalway, .J.) 

Thakur Das v. Ahdnl Hamid.—67 1 C. 288. 

-- —.Xoise caiued bg several p^rs^ms—Abatenieut oj nuisance 

Right lo call on ozani Inherent right. 

Mere noise al ne on a proper case of nuisauce being made 

out is a sufficient ground for an iujur.olion. 

Where a man who is entitled to a limited right exercises it 
in excess so as toprodncea nuisance and the nuisance cannot bo 
abated without obstructing the enjoyment altogether, the exeroise 
of the right may he entirely stopped until means have been taken 

to reduced it altogether within proper it nits. 

The acts of two or more persons may, taken together, oonsliiu 

such a Duistti.oe that the Court will re.-traiu all from doiog acta 

coQStituting the nuUuQOe although the aunoyaiioe oooaaioued ny 
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INOUNCTION-THAOE MAUK. ^ , ,, . . 

the ucU oi any one of thorn if taken alone would nut amount to 

A nuisanoo 7 l Ij- *1S5, to. 

I'houyh a nersoD has an inherent rifiht to call O'lt the azan 

from the mo^quo he ha. not the nulimited right of blowing conohes 

and making uoi.o so as to cause nuisance to his neighbours. 

(letman, J.) Jawand Singh w. Mahomed Din.—1 Eah. 140; 

51 1.0.728. 

Relief-^ When to be granted—Jnter/.rence tctlh easement 

' Where an interference of the right of easement is pnma fatie 
a source of grave inconvenience to a person and reduces tlie nn ur« 
of his property, graul o[ iujonctiou te the proper relief. 

(Leslie Jones.^^.)^ ^ 77 I; 

Suit (or—Deohtration of title an.l injniiotion—Valuation for pur- 
pl of court fees and jarisdicion, ijee Court Fees Act, S. /, (1. 

228 P.W.R. 1913; lU H U- 19'!*; 23 P.L IL 1914; 

1p\J* «)U0. 

Suit for, opening of a .loorw.ay inlo public street-Causo of aotion- 
Speoiul D...uage. ILgh \\ ay. ^ ^ ^^, 2 . 

-'='i'^ 

Action. 4 j P L 11. 1922. 

pc.>di-« a temporary injunction is not 
id. (Chevis and Shadi l^al, JJ.) , • i> v^‘4PLU l914- 

^ Bhagwan Das .. Kanshi jF^.u; 1914 . 

25 1 C. 180. 

Wade M.^rk-U.er 0 /iy Rival company-Pfcumary lo» >/ euenlxal- 
a new ctn“;:::^ fLm carrying on the same ^^^Tdai:tiff's 

:::it::::;r.rhrcrzr ;:Ze;^‘;i:p;r::!:3eaiing'with the 

jilaiotiff 00 independent of the statutory "j|" Z'tvveen 

the (lomptnies Act, li)I.S,an,l does not [i ‘.hown that 

business concerns and charitable societies provid 
the similarily in names would cause pecuniary loss. 


Vo 
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INJUNCTION-TBADE MARK. 

font o.)nipany ha.i been rngisfered and the Registrar 

comnanv ‘''® "K'slration does not preclude the old 

from n-^rt . ° aiomg an injunction to restrain the new company 

comnanv 'I™®! hnsinrss as that of the old 

and Tuudas J 

Gurkha Association Simla v. Umar.— 1 Lah.L.J. 161; 

INSOLVENCY. 

Adjudicaiwn Iniohenct/ petition—Subsequent composition toith credi- 

~//f!f insolvent. 

nn inVnU .“’w 7''®" “ P?'’'*®" '*PP'y''’S *0 the fourt to be made 
oil 1 -^**1 ^ composition with his creditors in full discharge 

*^i c*ic no longor be regarded as an insolvent ; 

rn..r.^”Tni?' •’^1proceedings should be dropped by the 
t ourr. (Uhevis, J.) tr j 

Kain Kisheu r. M,t UmraoBibi-SO P.W.R. I9I6;33IC. 730 . 

A^h traOon Civil Procedure Code^ Schedule Jl^Provisiont if not 
upphcahle to proceedings in Insolvency. 

I he provisions of Scbedole II of the Pivil Procedure Potie 
do not apply to proceedings under the Insolvency Act, and Court 

T ?i? whole proceedings to arbitrators to decide 

w le er the petition for insulvency or in the case of n petition liy 

1?*^ debtor should or sh- old not be declared an insolvent. 
CO I . K. referred to. fitattigan, d ) 

Ludha Sirgh r. Bliag Singh.—50 P.R 1^16:151 P.L.R 1916; 

y. j, j P.w n. 1916; 84 i.t;. 5*9. 

' ‘of iniolrent debtors for interest on, 

a/ter date of insolvency^ J^aynient of debts into Court^Kdect^Ctvd 

roceduTg Cole oj l'^82^ S. 268 (u )—Prohtbilory order tf bar to 
payment into court, 

( jcsolvpnl’s solvent debtors cannot be ahsolvetl 

rorn t le liability to pay interest on the ground that the insolvent 
has hied his petition in the insolvency Court. 

Held, also, that at the date of ins-'lvency, the assets of the 
insolvent 3 estate, which have to be divided anioug the insolvent’s 
creditors include not only debts due to the estate but also the interest 

uccruiog till date of payment to the Official Assignee or other persons 
entitled to colUoi these debu. 

further, that the fact that there was a dispute between 
a eceiver appointed by one t'ourt and an Official Assignee appoin¬ 
ted by another ('curt in respect of the estate of an insolvent, does 
not take away the liability of the insolvent’s debtor to pay interest; 

be can obtain a valid discharg., by payment into Court. The issno 
..f a prohibitory order under section 268 (a) of the old Civil 
1 rooedure Code does not debar the debtor from pnyini^ the money 
into Court aud obtaining t-fleclual disobargo. (Byadon, d.) 

Kaohaya Cal r. Radha Kishen —112 P L R. 1913; 

92 P.AV U. l<JV^i 18 I C. 205. 
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INSOLVENCY—IIEOEIYER. 

•~~~~Fra\idulfiii%i transfer—Foxcar nf hxtolvency Conrt to —Quoition of. 

Where a person applied to tlie Bombay High Court to be 
declared an iusulvent, and a creditor of bis unsuccessfully opposed 
the application on the ground that the debtor had made fraudulent 
transfers, the creditor is bound by the decision of the Bombay High 
Court, and cannot, in a subsequent suit tiled in the Punjab Court, 
raise the plnu that the transfer of the property in suit was traudulont 
and void, in spite of the fact tbattlie property in questioi» is situated 
in the Punjab. Tlie estoppel is not based merely on the provisions 
of S, 41, Evidence Act, ami even if it could be held tliat the decision 
was not a judgment in reui. it was a judgment mter parte* and 
binds the creditor. (Ueid, C.d. and Rattigan, J.) 

Uam Narain v. Uurga Dat.—55 P.H. lyCJ; 242 

^ Id I.C. .068. 


Fraudulent transfer—Setting aside—Transferee if can pro\e as 
unsecured creditor for iusulveuoy. Provincial Insolvency Act, 

s. ae, Cl. 6 . 65P.U. i 9 ifl. 

ln,ohtr,t F.tat^> Act ill and 12 Cap. 21)—Punjab Lawi AH 

I V or 1S72, S. 27—Vetting ordtr paiied 4y «i</A Court under tlatule 

^JuTitiUclton of Pu’j ih Court over property o/ txifolvent. 

UAii, that wliere a debtor declared insolvent under the system 

orated by lb« Pu..j..b Uws .\ot iV of 1872, is sgum subse^.eutlv 

adiudioated an insolvent under tne InpenalAot (U VU3t. c. 

2l)of Parliament by any of the High Courts in the residency 
Towns the etfect of the vesting order u to vest m the Offacial Assign e 
of that Presidency, whole of the insolvent’s estate me hiding the 
property which had already come under the control of the i unj ib 
Court r iaasmuch as under the Punjib Act, what is entrnsed to the 
l>unjabOnurt is merely administration, but no trans er of proper y 

takes place; aud that the Imperial Act confers upon the High Courts 
in the Presidency Towns Insolvency jurisdiction extending over the 
wl.ote of India while the Punjab Act cau be effective only wilhm the 

limits of the Punjab. 

So where some members of a debtor farm were deol-.red 
insolvents under Act IV of IH72 by the Amritsar Insolvency Court 
and subsequently all the members of that hrm were adjudicat d 
insulveuts^by the Boinb.y High Court, whole of lh« estate 
of that firm was held to he invested in the Othoial Assignee 

Bombay aud the AmriCar Court was 

controlling the proceedings of the Bombay High 

Muotmghlen, Lord Atkinson, Lord Collins, Lord lahaw aud bit A t 

" Ue Official, A^isignee, Bai.ilmy « The 

Courl. Ainrilsar.-Ca P H. V 

68 P.W.U. b LC. -7d (P-C ». 

Receiver-^Appointmeyit of for realisaiicx and distribution oj autt,^ 
Uujht marnging partner of a firm wUiob had suspended 
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INSOLVENOY-SALE. 

payments entered into an agreement with the creditors in pursuance 
of which both parties executed a deed appointing eight persons as 
receivers to realise the assets of the firm an<i distribute them among 
the creditors jpro rata, and the receivors so appointed sued to recover 
a debt due to the firm. 

Ihld^ that the tenor of the document and (he purpose for 
which it was executed pointed to the conclusion (hat tlie property 
vested in the receiver and (hat the insolvent had uolbing whatever to 
do with it thereafter and that therefore, (he receivers had a locut 
*tandi to maintain tho suit. (Johnstone, C.J. and Shadi Lil, J ) 

Fauna Lai v. Dhumi Mai.—95 P.W R. 19l6; 59 P.L.R 1917; 

M IC. 156. 

- “ ■ Sale of immove-ahle pTOfertif bi/ Couri-^ProvinC‘al Jnsolvenoy A*?/, 

*S#. 22 arid 23—to set aside salt-^Praud-^Lnnttaiion-^ 
Limilaiton Act, 6’. 18, Arts. 166 and iPi 

Held, (bat an apfdication either of the Insolvent or his creditor 
for cancelling, on the ground of fraud, a sale of immoveable prop^-rty 
of the insolvent conducted by the Insolvency Court in rnalizing assets 
of tlie insolvent under sections 2o and of Act III of is 

governed by Articles 181 and not by Article ,'6(i of the 1st Schedule 
to Act IX of 1908. 

Held, also, (hat flection 18 of the Act U general and under 
its force the time for making such an apidioation begins to run .only 
when the fraud becomes first known to the applicant 

/ield, further, that the Court has inherent power to entertain 

such an application. (Scott Smith, J ) 

Mir Afzal All r. Mir Aman Ali.—107 P.L.IL 1914; 

86 J \V.h. 1914; 28 l.C. 397. 

" ••'8alft order con/irniinij^Api eal — Parties. 

When an appeal is filed against the order of a District Judge 
confirming a sale eff<*cled in insolvency proceedings, ttie auction 
purchaser and Official Receiver are necessary parties and Iheomissioti 

to make them parlies is fatal to the appeal. (]\Iurtineau, J ) 

jyjt/, Tarlok Devi e. Joti Ram.—68 7l6. 

--iNet off—Mutual credits and dobdi —iVot lobe e.ciended where dtblor 

purchases a d^bt with knowlehje of tniolvdi'Cif. 

The defendants olaimnii stt <>IY agiinst tli) [ilaintiffs, purchasers 
of the estate of the in'^olveots. Held, that the doctrine of set oft' is 
of equitable jurisdic’ion and its object is not merely to avoid cross 
actions but ilo substantial justice and to prevent ihe great injustice 
which would arise if a person who is the insolvent’s creditor on one 
ucoonnt and his debtor on the other i.s comp U<oJ to pay 16 annas 
in the rupee on what he owed to the insolvent and to receive less tlian 
that nmoiiot on what the insolvent owed him, that this dootrine 
cannot be extended to cover oases where at (he lime of insolvency 
one person owes a d(bt to the insolvent and with full knowledge that 
the later has become hop-*lessly involved buys up a third persons 
claim against the insolvent in order to relieve himself of the liabilily 
of having to pay Ids justice debt. 
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IXSOLVENLY. 

Heidj ulso, ihui tlin trunsuotiou rcliud upon by tli« defendunh 
t\ bogus one the set off claimed onilj uot be allowed. The 
Eoglisb I/UW ou the Hisoussed Dickson v. Evans 3 Urvisod 

rteporla, page 119, In th Milan Tramway, ('ompany XXV ('h. D. 
5t:»7, rfferred to. (Uattigan and Beudon, JJ.) 

Kadha Kisben t. Ganga Ram.—' 5 P L.R 1914; 
llti P.W.R. 1914; 5d IMl. 1914; 23 I 0. 927. 

— Suit to establish right to property of the insolvent rested in th.e 
UeOfiver—Whether receiv«r necessary party—Sanction of Insol- 
vouoy Court whether necessary—Whether sanction condition 

precedent. 

54 P.U. 1917 ; 132 P.W.R. 1917 ; 41 I.C. 802. 

- Punjab Lawi Art, (IV of 1S72), SpcOom 26, 26 and 31—RnUt 

under S. 31, It SO^Putjab Courts Act {XVIH o/28S4), 
6s 39, 70(1) (a) and (b)—Scope of 8. 26-~^ConceahneHt of account 
hooks—False alienations of debts—Order under S. 26 not a decree 
Appral-^Revtston—Alaterial trrtgiilartti^—Fatlure to complif with 
S. 30—Fraudulent trausfir — Annulinent—ISeparate sud Uevinofi 

<i/7dication—Practice. tv e 

774/, that:—(1) An order under section 25 of Act IV or 

1872 passed by a Court oE Insolvency constitutea under the Act 
is not a decree aitd therefore, is neither subject to an appeal, nor 
to revision ottder sf'Oliuu 7o I (b) of Act XA HI of 1884. 
t>5 P. R. 1882 ; 33 P. U- 1883 ; G2 V. R. 1888 ; 70 P. H. 1904 ; 
t>5 P. a. 1905, foU’HOe-i^ (2) S.-otiou 25 of the said Act is uot con¬ 
fined to the conduct in contracting the debts, but applies equally in 
case of concealiueut of account books so as to interfere with investiga¬ 
tion into genuineness of debts alleged by the insolvent to exist. 
ITalge ullegations of tlie existence of debts, resulting or intended to 
result in wrongful disposal of the insolvents property and loss to 
genuine creditors is a gross iniHOODduot to refureuce to the debts, 
(3; A person, a transfer of property to whom has been annulled 
as fraudulent under section 26 of the said Act is not at liberty to 
move the Chief Court on the revision side instead of filing a suit. 
2U6 P. U. 1889 ; 108 P. R. 1890, referred to. (Reid, C- J. and 
Shah Din, J.) 

Rum Chand v Bila —64 P. H. l9ll ; 187 P.W 11. 1911 ; 

12 1,0. 867. 

IN8URANCS. 

-—-Warning of beneficiary in Ike policy—Effect of. 

Where the husband of a lady supplied the premia hot the 
name of the step-son of the lady was put as the person to whom the 
iiisnranoe amount was to be given, the amount belongs to the son 
and not to the hnsbatid even assuming tliat the principle of bena^nx 
transactions were applicable to suob a case. (Shudi Lai, C.J. and 
Mtirtiueau, J.^ 

5Xatin t*. Muhomed Matin.—(1922J Luh, 145. 
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INTEHEST AGREEMENT. 

Abitnce 0 / a^reaimnl to pay 't>\tHre*t—Delay in 6ri»i<;in^ luit —Effeni 0 /. 

> (u tbt) abseuoe of au agreemeut to pay iutereat a oroditor i:i 

eotitled to a reasonable rate ot ioterest and delay, in bringing a 
poit is no ground for rofaoing interest. (Wilberforce, J.) 

Ladba Ram p. Muhaminud—59 1 C. 7u8. 

AyreeniftiC to pay ea^press or impliid—Intarference hy courts whethtT 
allowabh^ 

When a certain rate of interest i.s agreed npon by the parlies 
either by express or implied agreement, the CuurJB hive no power to 
interfere with snch rate and are bound to allow the rate as 
agreed npon, if the contract is not otherwise invalid. There is 
ahsnlntely no discretion in the matter, as is clear from S. 2, Act 
XXVlll of 1855. (Raftigan and Lai Ohaud, JJ.) 

Baghu Mai p, Banda—196 P.W K. 1908 ; 110 P.R. 1908. 

— Bolancfi of a'^cownt— 0 / iriterest. 

When in striking the balance of an acconnt interest at a 
certain rate is charged, it most be presumed that the same rate is 
to be chargeable till payment. (Sliadi Lil and Le Uossignol, JJ.) 

Ishar Das v. Harkishen Das.—148 P.W.H. iHlfi ; 

7 P L.H. 1917 ; 35 I.U. 577. 

ISnlance of account — Lachef —0 nfereit. 

A brought a suit on a bil moe claiming the amoonl acknow¬ 
ledged as duH as well as iutortst. The 6rst Court held that the 
plaint shonld he considered as amended so as to include the previous 
dealings between the parties, and the previous acoouuts were bled to 
enable the Court to deal with the claim. The appellate Court, on 
the authority of oertain rulings dinnissed the suit as not maiulainuble 

being on the basis of a balance. 

field, that, as the balance included a good deal of interest and 
and A allowed nearly the full term of six years to run before putting 
defendant into Court, A wa^ not equitably entitled to charge interest 
on the balance. (K-usington, J .) 

Amir (.’band u, Sundar Mai —7 P.LR. 1912; 2u7 P.W.1L19] 1; 

12 I.C. 617. 

--Contract to pay—How to be proved—Duoumeuts silent as to interest 

if other evidence could be admitted to prove contract to pay it, 
Suhuker*8 aconunt books are admissible lo prove contract to pay ^ 
interest. See Negotiable lusirumeuts Act, S. 80. ? 

52 P.R 1911 ; 162 P.W R lyll; 1 G 5 P.L.R. 1911 ; 

10 J.C 315. 

—■ Delay^—Deed $ilenl at /o—A’ot entitled. 

fJtld, that as the document was silent as to interest, and B 
waited for several years and did not take earlier steps to recover 
the amount of his advance ou A’s failure to carryout thecoutraci, 
be was not equitably entitled to interest. (Kensington, J.) 

Dharm Singb r. Ali Murad Khun.—6 P.L.R. 1912; 

Z\\i I’.VV.U. lail; 12 1C. 616. 
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INTEHE^iT-HUNDI. 

———/Vac(iu '«—inierett \chfn io he alloiced. 

luterost oannot be alb,wed ou the ground that the debtor 
delayed the payment of debt due by him, nnlnss there is a contract 
to pay interest and the conditions of Act XXXII of 1839 are (ultilled 
55 P. H. 1901; 104 P. K. 1901; lit P. L. R. 1902, M'/dair.ed; 30 R. 
226; 7 Bom. L R. 995, referred to, (Agnew and Shadt Lai, J.J.) 

Fillingham r. Caplaiu C.L- Dunn.—266 P.L.U, 1913; 

b P.U. 1914; 20 1 a 194. 

~/>«tentien of money op^r — />y« }mymeui—L\(xh\\\i\j to pay iuteresty 
xohen arttei. 

W here over due pa^Muents are made and there is no coutract 
to pay interest on the over due p lyranul and where there is us» 
indioalion that any snch promise is implied and no notice demanding 
interest is given interest will not ho allowed. (Johuatone and 
Shndi Lai, JJ.) 

Vii.kley r. Wasava Singh.—55 P.L.R. 1915; 50 P.W.R. 1915; 

2b J.O. 926. 

—/?ila//otean<je of — Deity in filing if a ground for. 

D-b*y in tiling a suit by itself not sufficient (Scott Smith 
and Bruadsvay, dJ.j 

Bhagwan Singh r. Munshi Ram.—66 P.R 1917; 

135 P.W.R. 1917; 41 LG. 915. 

■ Kxi'.en'xve rote—Poxcrr of court io relieve ayaimt—Contract 
»ectiot% plea of uniine tujiaHnee, 

In a redemption suit based upon a morfgage>deed which 
provided that there could be no redemption until all principal and 
iiitt-rest bud been paid, the defendant mortgagee is entitled to interosc 
up to the date of redemption and his claim for interest as defendant 
oaimot be limited to the period beyond which he could not have 
been given interest in case he had caino forward us pl tinliffi. 

In a suit upon a contract expressly providing for the payment 
of interest, the Court may interfere with the contract and reduce 
interest only if the exercise of undue iufluonoe is both pleaded .nod 
positively proved, or if it is pleaded and the oircumstunces are snch 
that under section 16, Contract Act, undue induenoe should be 
presumed. (Johnstone and Chevis, JJ.) 

Joti Pershad v. Hakim Ali.—73 P.L.R. 1914; 

41 P.W R. 1914; 22 I 0. 52b. 

IJundi-^Trade uiaye—[lundx not paid at Maturity — Pawalpindi. 

Founds that there was a well recognised rule in the city of 
Rawalpindi, that if interest Was charged on a llandtt and such Hunji 
was not paid at maturity, interest continued to be paya>>l6 up to the 
time of payment at the rate originally agreed. (Rutiigun and Scott 

Smith, Jj.) 

Khiuliu Sliub r. Hansari Mal-Maibu Mul.—24 P.R 1915; 

23 P.L.U. 1916; 29 1 C. 346. 
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INTEREST-MORTGAGE. 

AJoTtfjitjP—( harge — RedcmiOon— Zat-x-rahan. 

In inferpreting nsufraotuary mortgages for porposes of 
re lemptiitn the interest and redumption cianse have to be separately 
oousiderrd on iheir-own merits as two distinct ooDveuauts. 

'Where a mortgage was redeemable according in its terms on 
paynient of Zar^i^Rjhan (inortgage-monev)—- 

iJdd, that the luongagor was eniitlVd to recover possession on 
payment of principal only. 57 P. H. 1888; 8 P. K. 1890 • 147 P U 
i?iJ0(F B., ; 78 P. K. 1892; 77 P. R. 18«8 ; 114 P R. 

SO; 175 P. L. R, 1901 ; 92 P. L R. Ig05, s c ; 50 P.L R 

^eje^red to. (Keusiiigton, J.) 

Bhag Mai r. Tale —6 P.L.U. 1907. 

MoTtpagf‘^J!{vl oonteited witAtn 'period of liniUation^jS'est heir—Liubta 
to interen 

Where a mortgage was not contested within the period of 
limitation allowed hy law, the next heir, when the e.'^tute devolves 
npon^ him, cannot contest his liability to discharge a bond executed 
for interest that hud accured on the mortgage. (Agnew aud 
Sbudi Lai, JJj 

Manual e. Prem Singh—257 P.L.R. 1913; 202 P.W.R, 1913; 

20 I.C. 665. 

Mortga^e-deed—Juterpretalion of. 

Where the mortgage-deed provided that the m-irlgngors will 
redeem the land in one year, paymg the principal debt and interest 
at tbe rate of one percent, per m msem, and in case of default the 
mortgagee may take possession of tbe land mortgaged in lieu of 
receiving (bo principal sum and interest, and the mortgagee claimed 
interest for the period suhseqnent to the expiration of the period 
fixed for the redemption of the mortgage and up to the date of tbe 
mortgagee’s obtaining possession of the laud, held, that the correct 
Interpretation of (he deed was that the mortgage was to be a simple 
one for the period of one year, and if not redeemed by that lime, 
was to be converted into a usufructuary mortgage with possission. 
19 All. 39 (P.O.), distinguished. (Robertson and Maude, JJ.) 

Mohan Lai y Mukini—114 P.R. 1901; Mb P.L.R. 1901. 

Mortgage—Post diem interest allowed as a matter of oootraot opart 
from equity, idee Bai Bil Wafa. 

90 P.L.R. 1914; 107 P.W.R. IPI4 ; 22 I.C. 680. 

Mortgage suit—For what period to be allowed—(Covenant to pay 
iutereat due before redemption. See Intere.st-—Excessive rate, 

73 P.L U. 1914 ; 41 P.W.R. 1914; 22 I.C. 528. 


■Interest—So agreement to pay—Suit on aceounts. 

In suit on accounts where there is no agreement relating to 
interest and where no notice bad been given that interest would he 
charged no intere.st is chargeable either under the 1 nterest Act or as 
damages under S. 73 of the Contract Act. (Abdul Haccf and 
Harrisou, JJ.) 

Ranjit Singh v. Karim B.tkhsh.—68 I.C. 678- 
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INTEREST-LOST EILM. ivh th.r 

_ Period for wh^oh paifab'e^R>dem}dwn ntU—Lmdalton—Uhtther 

appltcaUo in irUert'tl. ^ . ‘if 

The law i.£ limitation is not n|.pliortblft to 6 i period for 

which interest on morigujie debt is puyuble. lu a redemption sim, 

thereture, the mortgagee ia entitled to interest for the whole of the 

pQiiod of mortgage, (Shadi L'jI and Broadway* J.I.) 

Akbar Hussain v. Ragunandau Uas .—8 P.LR. 1921; 

57 I 0. ^48. 

Po$t diem^Damatjes^ConstTHciion of bomi—Jnslalmenti^Provi'ton* 

at lo t>o%n\tni of whole dfcretal amount. ^ i * *» 

Where the bond, provid’^d* that principal with interest at the 

rate of Us. 1-8-0, per cent monthly should be repaid by one year after 
(lie lapse of which period payment would have to bo paid on deinamt. 
//eld, that the plaintiff was not entitled to/ioil die"! interest at the 
rate agreed and damages at the lower rate were properly awarded 
by the lower Court. 1 . L. R , XIX All., :•)« re/erred to A Court 
nassincr a decree piyable by iustalments when no provision is made as 
rolia^ging interest^., the debt, should direct that failing punctual 
payment of any iostalmeiit the creditor “''ould have ^ m bis power 
to enforce pnyment of the whole amount. 73 P. R. 1SS/, ve/erre.! lo. 

(Anderson uud H^^rris, JJ.) 

Ragpat Rui n. Qbulani Jiluni—05 P L R. 1902, 

Pest diem-Slipiilation for after due date whether payable when no 
agreement. Oee Morlgage-Iiiterest. ^ ^ ^ ^ 

Pust diem— Allowed at coutruot rate tor (i years. See Punjah 

Rf'guitttion XVil of 1806. 

116 P.LR. 19U;95 P.W.R. 1914; 34 P R- 19'4; 

22 i.U* 8 o/. 

Post diem-Mortgage by condili.mal sale. See Punjab 

* g K _ 256 P.L R. 1914.; 25 I 0 . 5U4. 

Post diem—Contract rate— Mortgage of house-House fahuilt 
Value of old materials to be deducted from costs of improvement. Hee 

Mortgage-Interest, ^ p ,8 I.C. 375. 

Post diem—Rate—Contract rate if can be allowed, See Bai Bil, 

90 P.LR. 1914; 107 P.W.R. 1914; 22 I.f'. G«0. 

-Post diem-Mortgage-For period after suit-Disoretiou. S-e 
Morlgage-lnteres, ^ ^ 1915 .. 52 P.L R 191,5: 27 LO. 616. 

Post diom—Mortgage £jr four years. See Guardian and ar s o , 

24 P-R- l9lC; 34 I.C. 916. 

■Rate of—12 Per cent if excessive—Interest ut 12 per cent, per unnu 
is not excssive. j.o. 235. 
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« « 


dtmand — dg'tefineni 


absence (.f agreemeof' or usage giving a right to 

■ Woul/bdXimed Jemaiid giving notice that interest 

«ouid be claimed, the creditor is not,entitled to interest. 

‘ aaXII of m,l9, are n<,t Satisfied, interest oannot be 

1894 re/' /'/Tu ?• «,!«»?: 36 P. R . 

1«94, Teftrred to (Uohertson and Harris, dj ) 

Bura r. Mailia fcbah —104 T.R 1901 ; 19 P.L.R 1902. 

"airJa7/lilT <~f >nlere,t 

•fo hisA!i“toribe‘7?‘f'^“‘ h"" Ihe option of notifying 

to o v/ ^ t. '''*>«''■ •“to'-ost will be .claimed and failure 

mi> 1 r w^h ““‘'“7of the interest to wbiob be 
might with due diligence, have e.stabli.shed a claim. A letter 

«fTh 9 “credi(nrT'V’“ <l«bl, from which the iiiteiilion 

e a snZenr “P '» date of payment is made clear, 

irenihr . ““"“f; ■■maniogof the Interest Act. 18:9.; 

a the 1 rer .1 1 1 1 P^ospeolively from the date 

<f the let er Ihongb the demand bo made retrospectively in reepret 

0 ,n ere, alleged lo he then already due. 23 Mad. p. 41 ooncurVj 
(Keid and lioberiSuD, JJ.) * 

iiila Rain r \/,t Sullivan.— ftij P.ld.R ]9(M 

S /-7Vrm, printed on v.<uohHr, and hits as tc interesl-Ln, h.d 
agreetmnt-JJ.snretion of f'.ourt^Hevsion ^ nulled 

Where the order forms for arlioles supplied by a trader were 
it ,1 Zn “''';^g’‘'®'>^-'i;'^j ’atid bills .were al.,o headed similarily. 

ocotZe;:!! To ;:I;z'.Ze:r 

- .e. nlr ’“ of allowing interest. Court, in ihis 

country e^roise the functions of jurors, and discretion is vested in 
courts Whioll should not be interfefred on revision evoept in o.tses It 
which Ihore has been nu abuse of llie discrolion. (Reid; J.; 

Ediilji A Co. c. Mcdonuld.—55 P.R. 1901. 

' ''li.erest inenlioiied or deuiauded before 

enit—A\ lietber eulitled. .See T. P. Act,., S. 5.5. 

dtf P.R. 1913 ; go J.o. 299 . 263 P.L.R. 1913. 

S. 1~ Ua,,aiJ f,rice of 9o.^dt—Pnoted head Usies it. biU—peniand. 

Interest 13 not allowed upon the uopaid price of goods s .Id 
unless demand bus been made for the arrears. A printed dead lino 
m the. tradesmans bill that interest would be charged ou all arrears 
after a certain period is not such a demand as in coDtempJated by 
the Interest Act. (Agnew and Shadi L-il, JJ ) 

Pillai-gham t. Dunn.—S P.H. 19U j 266 P.L.R 19J3 ; 

. 2U1.C. 194 ! 
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INTERPUErATlON-BAU OF SUIT. , 

H*r of Suit—Provisions—T.) be hi.rioily iotorpreted in favour of ii 
euU, • *SVe Civil Pracqdur<\ 8. 11; 

1 142 P.W H 1916 ; 48 P.U. 1P16 ; M T.^, 581. 

Cri'atian of ri^ht and rt^modif^f^rinciph 'of no other renWy, ,/ 
apfilloahh it not oreatM ho the ttaiuffi, ’ ' 

Where the rij^ht iir queslion is unl crpated bj the stulute but 
fxists indopeo'dehtly of it. the rula that where a sfatute creates a 

riolit and’ provides at the same time a remedy, ttiat remedy and no 

Other'is available is not aptdioable. (Shadi XrA tind Broadway, J,I.) 

Duiii Chaud V. Muhammad i Hnssuin_22 P.U. *1917 • 

14 P.W U. '1^17 ; 40 l.C i20.' 

FUcal eimcfments—Cantm bf CtJUstruotidn—Strict construction so 
us to bear less beavilv on subject- 8ee Court Fofs Act ? 01 4 

. I’.W.U. 1913; 111 P.U. 1913; 23 P.L.U. 1*914; 

22 1 0. 503. 

— Fiscal enadlmPot—TmpOMtfon of burden on subj ct—Strict ooustruc- 
tioQ. See Stamp Act, S 2 {\S). 

FTl liMS; 29 P.L.U, 1916; 27 l.C. 4sy. 


^Fiscal .^nactment-^Starpp Act—To be rigorously construed in favour 
of the pul)lic whenever any umbiguitv arises. 

Sesh Uostonji u. Emp»ror,— 1 P.'W U. 1V18 : 151 P LU. 1917 - 

'll.) P.U. iyi8 ; 44 I.O. 261 (S. B ) 
“Fiscal enaotireiit—Court Fees Act to he strictly qonstrued —If copy 
of general piwer of attorney tiled in Court requires Court foes stamp 
of 8 annas under Art, 8, Scb- I of the ('ou^t-Fees Act. See Court 
Fees Act.Sch. 1 Art 8. ' 

. yP. U, 1918; 136 P.W.R. 1917 ; 43 I.f\ 383. 

Hanhonious'coustruction of all the parts of a statute together_Not 

of one part only by itself—W*6rd» plaiuest—True meaning is that 
which best harmonises with the subject and with every other passage. 
See Companies Act', (VIl of 1913), S-«. 3 and 284. 

rp P.L.U 1916; 2U P-K 1915; 29 1.0.272. 
“Harmonious fcoiistruclirtn parts of statute to be read tog*'th«r though 
words of particular putt clear. See Couipjnues Aot,'(VlI of 1913), 
8. 3 and 284. 


^ 20 P.U. 1 *15; 35 P L R 19|C; 29 l.C. ?72^ 

—IJiH^ory of the enaotpuut when to be restored to—Clear terms to be 
given plain meauiug—Absolute tentsntia e.epo.yitor8 non eyet. See 

(.’ourt ^*oes Act, S. 7, Cl. IV (c). 

^ 2:^8 P.W.H. 1913; Ill P R 1913;'23 P.L R. i'yi4;- 

• 1 22’ I.O: 5U3. 

—Illustration and seolion—Conflict beiweeo—Illustratiou to seclimi 
not binding on section. Soe Peual ('ode, Ss. IU9, 122 (b) and, 302, 

. , 17 P.U. 1915 Cr.;.246 P.L.U. 1915; ll P.W,H. 1915 Or.; 

28 l.V. 738. 

—^luteatiou if material—C^urts-.fo follow the wording of au enactment 
without regard to iutentiou. See Statutes— Evidence as to Inteotiou. 

35 P.L.U 191J; 5 P.U. 1912 Kev. ; 17 l.C. 979. 
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INTERPRETATION-LIMITATIOV ACT. 

Lvmtation Act^Strict conitruotion. 

Ihld^ that the stataes of linaitatioo must be strictly oonstrued 
uod that no man is to be deprived of rights which would bv l*w 
belong to him unless the speciBc provisions of law which are alleged 
to take away those rights can be shown to apply clearly and in precise 
terms to his case, 56 P. R 190H at p, 259 s C 93 P U.R 1903 at 
p. HJ'O, reftrred to. It is a well recognised principle of law, that 
possession cannot be adverse against a person who has not either 
on his own uccunnt or through his predecessor in title an immediate 
right to possession. I L R. 4 Oal, 327; 27 Bom. referred to. 
(Reid, ('.J. Kensington and Uuttigan. JJ.) 

Sundar v Saiig Ram —34 P.L.H. 1911; 33 P VV U. 19.1; 

26 P.R. 1911; 9 I.C 3uU. 

A/arginol no/e, value of. 

The marginal note to a section cannot be relied upon in 
clearing up the ambiguity in the text of the written law bnt u may 
with advantage be referred to when it continns the oonolusiou 
warranted by the language of the section. (Uattigau and Shiidi 

'^Luhore Biu.k r. Kidar Nath—36 P.R. 1916 ; 45 P.L.K. 1916 ; 

4 P. VV, R. 1916 : 31 1.11. 746 

Preeetlure Law—lUroiyective oj aypeal u « vtste.l 

Acts of the Legislatnrc, which regulate procedure, though 
in general relro^ipeclive in their rffieot, mu»t not he iuterpreted so a* 
to affect prejudicially the vested rights of the parties to suit. 13 1. L. 

264; 5 I. 429, distmautf/ied. , 

A right of appeal which has accured is such a vested right. 

The tribunal comp‘*tent to dispute of appeals instituted 
before a new Act come into force, but still pending when it cjm« 
into force, is th« tribuuai which would have been competent to 
dispose of them, if the appeals had been instituted after the said new 
Act came into force. 35 P. K. 1915, /allowed. (Johustoue, O.J ) 

Asa Kam v. Budbu M:tl.—38 P.R- 1916; 132 P.L.H twi 6 ; 

43 P.W.H. 1916; 35 1-0. b/. 

Punotution—Supeifluous. See Divorce Act, S. (3) (1). 

17t PLR. 1911; 122 P.W.K. 1911; 47 P.H- HU: 

lU 10 . 4c7. 

Repealing Act—Not to affect vested riglits. Nee Puiijib C-urts 

Act (in of 1914), Ss. 24, 35 and 41. 

42 P.L.R. 1915;2.> P.W.R- 1915; 30 P.R. 1915; 27 I C. 625. 

/Repealed statute—Statute ereafina offence—Repeal—Subteqatnt con- 
I'tetion/or that ojfence--Legality—Offence commi/ZeJ before repeal^ 

Fffect. . 

Where an Act creating an offence is repealed a person oanooi 
be convicted of that offence though it was comraitled before the 

repeal of the Act. (Ghevis, J.) .nna 

Ham Rucbpal v. Emperor.— 41 P.W.R. 1917 Cr- ; 41 LU. 109 - 
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INTElirRETATIUN-R ETUOS P BCTIV£ EFEE 
—JU,o.r^,l,„e f ect-.Pro,udHrs-AU.ral,on ,n 

"Is 

uuder tbe old Act. (IL.hijjan and Williams, 

Nih.'il Dovi r. Kisbore Ohantl —M? p r nnn 

iitlrotpeative operat’an of xtntute. 

in itsop^ra'ifn'‘!xcaV*'!o'whrn H ""'I "“t ^etrospeclive 

a ga.,.. ,.,.c.AL .S.TE., 

Kurur Hassau v. Mustafa Hussan.—P.L.R. 1915. 

. F-j.—G.„;.. 

25 P W.R, 1915; 42 P L R 19i5; :10 P R 1915; 

26 P R. 1913 Cr.; 15 Ir.L J. I4fi: 33 P.W.R I9U Or • 

Soee. ; ^ ^ 10- :i50. 

i>peeial and p^neral Stalutet—R dx „r eon.lruetion 

A geuflral statute uaust viol I to a a i- ii 

S.i'Q-r.vlira, 

Siha Siogh t> Sundar Siogh.—S Lah. L. J. 522. 

aiultm^nt o/.,pr6li and rea,ont—If to 4 , refarrei to 

ine rulo of interpretation of statneq 14 u i* 

r-szlS 

Ktshore r. Bhagat Qoviud Das.—(1922) Lab. 211. 

' J axing enactment—Strict conUrucUon 

clear ‘o •>« P-*»d without 

tu ‘Tr “ J--'^^h “*r^'(ShidrLaif tr 

bcott Smith. Broadway', Ahdiil Haoof and Martineau. JJ.) 

builder Uas t). Collector of Gdjriit.—3 Lab. 349 (F.B ) 












1478 


THE PUNJAB DIUBST-1900—1922. 


interpretation 

—Tpchnicftl and popnlar meaning of words- See Court Fees Act, 
Sob< dole II, Art 10 

108 P.w R. 1912; 202 P.LR. 1912; 15 I.O 1 ?2. 

— —Words—Pefinition of words—Should not be stretched to cover other 
words. See PmijibTenancy Act, S. 59 (1) (a). 

30 P W.R. 1913: 71 P.L.R 1913; 2 P.R. 1913; 19 LO. 40 (F B.) 

interpretation of statutes. 

-■ ■ Sjfe~laio — Afn$i conform wth Statute and mxit he reatonahle. 

A bye-law must conform with the provisions of the enactment 
under which is purports to he noade. A bye-law which is unreasonable 

is ultra tires. (Abdul Q»dir, J.) 

Joti Persbad r. Emperor.—2 Lab. 239 ; 64 I.O. 129. 

Punjab Alienation of Land Art, n- *1 

Provisions, which trench on the usual jurisdiction of a Givu 
Court to execute its decree or orler, must be slriotly cttnstniod. 
Although agricultural land is exempt under the Punjab Alienation of 
Land Act, yet an Insolvency Court is competent to projeed against 
snob land by means of a temporary alienatioQ- (Shadi Lai. G. J-ami 

Wilberfore, J.) rr* 

Manji p, Gridhan Lai —2 Lab 78 ; 61 I.C. 664. 

INVENTORY. . 

-No prejudice—Criminal Procedure Code. R. 145 No prelnninary 

order_No copy fixed—Other remedy open—Revision—Praotioo. o«a 

Criminal Procedure Code, S 145. „ t n iu 7 

15 P.W.R 1914 Cr.; 68 P.L R. 1914; 15 Cr.Lo. 279; 23 I.C- 4«7. 

JOINT FAMILY See also HINDU LWV—J. F. 

-A/MAaojoiddan—iVo presumption of joint /finds — Second appeal'-^ 

Concurrent findxntjt of faet^Potoer of Iliyh Court to inler/ere^ 
Ptndtnot not based on evidence. 

In a Jluhnnimadan j .int family there 19 no presumption as to 
the juintness of fnods, and in this conneoti >0 Hindn and Muham- 
inadan joint families are quite difiHreiit. Too rule that the H'w* 
Court will not interfere to upset concurrent fi iding^ of fact is inappli¬ 
cable to a case where the findings are not based on evidence, bat ou 
u wrong presumption. (J ibnstone and Scott C5iuilh, JJ.) 

Imam Din r. Dal..-239 1914; 14t 'V, J 

25 I.C. 270. 

JOINT PIIOPEHTY. ^ , 

- Joint ownfTfbtft oj plot of loxoi—Entriot in bfi-k* of Fltiniito-in firtoi 

Entries in the hn<.k< of Hardwar priests, if proved to have I,eon 
made ante litem motam, would bo of great value in estahhsliiiig a 

pedigree-lahle. (Johnstone and Shadi Lai, JJ.) „r o .at. 

^ ^ Ram Singh V. UanlatSingh.-l71 PL.R. 191»; 

VI P.W.R. laid; 28 I.O. 55lt. 

Suit tor shares in—Death of one respondent—Leg.1 repre.seotativa 
not brought on record— Abatement-Whether suit can prooee 
against others. See Criminal Procedure Code 22 R. 4 (3). 

16 P.W.R. 1914; 41 P-R- 19*-5; 15 P.L H. t9>4; -I LG. 51. 
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JUDGMENT. 

.— Cont&iti of—^ot to he hase.i 07\ evidence not on record. 

DocnmeDts wJiioh aro neither produced nor prov*'d nor ailinit- 
ted in evidence, should not he considered in (he judf^inent, tlion^li 
they inay have been produced in unother case between the s^ania 
parlies. .Shah Din and Scott Siniih, JJ ) 

Bibi Patti v. Jawala Devi.—7 P.L U- 1912 (Snpp.); 

126 P.W.K. 1912; 16 I (L 48h. 

-Contests of—Evidence not considered—Liable to be set aside in 

revision, ..Jee Criminal Procedure Code, 0.41, R. 3'. 

4 P.W.U. 1915; 36 P.L.U. 1915; 27 LC. 561. 

——Damaging remarks against witness—Fxpnnging remark" in judgment. 

See Witness. 12 P-W.R IdU Cr ; 193 P L.H. 19M; 

12 Cr. L J. 393; II L(\ 577. 

JURISDICTION—APPEAL. 

- — Appeaf — Forum — Pecree /or redemption on patftnenl of a inni btl lO 
Its. 5.000 — Appellate decree on pat^ment of a sum ex'eei^ng Rt- 5,00^/' 
Held., that where, in an appeal against a decree for redemption 
on payment of a certain sum, the whole decree is sought to h^set 
aside, the memorandum of appeal shouht hsar ad valorem Oourt-f«« 
on the am*n 7 nt, on payment of which red**mptifin is decreed. 44 
P.R. 1883; 5 P.R 1911; 9 Ind. Cas 676; 59 P.W.U. 1911, /oltowed. 

A suit for redemption was fib'd *n the C 'urt of a Suboriiinate, 
Judge, having civil jiirisdictiun with pecuniary limits, lha plaint 
preyed for redemption on payment of Us. 4''d. fne Subordbia'e 
Judge give a decree for redemption on payment of Us. 3779. From 
this decree, both sides appealed to the Divisional Court wliicb decreed 
redenifdion on pajmoot of Us. 14,(100. 

Ihld, further, that the Divisional Judge had jurisdiction to 
entertain the appeal when tirst presented and to pass a decree for 
redemption on payment of a sum exceeding tive thousand rupees. 

106 P.U. followed. 16 P.U. 1908; 13 P.W.U distingutthe t. 

A inorlgaged certain land to 13. B was already in possession 
of the land us a tenant and had made considerable iinfirovemouts 
durii'g period of his tonaroye When A suetj for redemptioot i 
pi- aded that he could not be ousted before he was awarded oompeusa- 
*ion for the improvements etfected during the term of his tenancy. 
There was no clause in the mortgage-leea provi.iing for piyment ot 
compensation to the mortgagee in the form of value of the improve¬ 
ment before redemption. / . , • .u 

//eldf that the ('ivil Court had no jari^diction to entertain the 

pDa of B us ngnrds his rights in respect of tlie iinprovmnents cfteoteii 
under the condiiions of B’s tenancy Ttie mortgagor was eDlilled to 
redeem what was mortgaged and to he put in the same posiuon as 
regards the mortgagee qua the mortgage as lie was at the time \vhen 
he had entered into the mortgage. If the mortgagee had any rig its 
under the condiiions of bis tenancy and ouuld claim to retain posses¬ 
sion as a tenant until paid full cumpeiisaliou for the trees, e cou 
plead that when the mortgagor sought possession throng i t e agencj 
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JUTUSDICTION-APFEAL. 

of Ihe Rpvftnne Courtp, or, if ho had any claim which ho could 
affinnativoly arg« before a Revenue Courf, he could sue in the 
R^’Venue Omirt. 76 P.R. ; Ii9 P.W.R. 19U9 ; 3 Ind. Gas. 49^, 
referred to. Fn 1886:1C9PR 1888: 91 PR. 1''89: 63 P.R. 

40 P R. 1892 : 101 P.R. 19(10; 58 P.R. 19')2 ; 24 P.R. 19)6 ; 
46 PH. 19 6: 62 P.W.R. 19 >6; 19 P.R. 1908 ; 38 P.W.R. I 9'»8 ; 
69 P.R. 190H ; 125 P.W.R. 1908 ; 2.1 G. 536 ; .88 A. 639 ; 12 liid. 
Oas. 464, thsttnijuithed. (Robertson and Shah Din, JJ.) 

l))al Singh r. Ram Rukha.—54 P.R. 1912; 122 P.W.R 1912; 

14 10. 78. 

■ Appeal — Porum—First nppeaPunjab Covrts Acts. S*- 39 and 40- 

The q'le^tton • { jurisdiction in re.^peot of a first appeal must be 
(ieterinined with refarenoe to the oluiin made, and uot with reference 
to the decision upon the claim. 

There is u distinction between first appeals under S. 49 and 
further appeals under S. 40 of the Punjib Couits Ait ^Kensington 
aud Beaduu, JJ.) 

Allah Bikhsh V. Ram Lai —16 I.C. 865 ; 274 P.W.R. 191 t; 

3 P.L.R. 1913. 

— . Valuation of tuit — Pre-emption tuit. 

JJeldj Ih'il for purposes of determining the course of appeal in 
a pre-emption suit, the value for purposes of jurisdiction must only be 
lo k“d at, and not Ihfl amonnt which the pre-einptors may have to pay. 
^Keuainglou aud Chfvis, JJ.) 

225 P.L.R. 1912; 201 P.W.R. 1912 ; 15 LO. 407. 

ChteJ Courty i»i revision. 

field, that the Ghiaf Oonrt should not ordinarily interfere 
on ri^visioii &id« in cases Ait XIX of 1841, but where at) erroneous 
order has plainly been passed, Okely seriously to prejudice a party, 
and likely to cause serious emharassment and difficulty io the future, 
intervention is right and proper, (Johtistone, J.) 

Ghurku Mai r. Mst. Durga Devi —65 P.L.R. 1911; 

223 P.W.R. 1911; 10 I.C. 820. 

— Givil Court—Ahadi land—Suit for possessiuu. S^e Limitation Act, 
Art. 142. 

106 P.W.R. 1914; 204 P.L.R. 1 14; 25 I.C. 82. 

Ovtl Court^^Dtcl iration iuU /or, that plaintijf had mug irrarida'’i 
riijhft in land. 

The pUiutitf sued for a declaration that he had mvgarraridart 
rights in the Sbamilat of a village created by deeds execuied by or on 
behalf of the proprietary body who owned the sbamilat. Held, (1) 
that ibe suit was cognizable by Civil Court. (2; that the deeds con- 
stiuted perpetual lease and uot being registered were not adiuUeible 
in evidence, (3) that the deeds could not biud those owners who did 
not join in is ex'*cntion and that suits must be dismissed. (Shah Din 
and Kensingtou, JJ.) 


Jandad Khao v. Abbas Khan.—189 P.L R, 1908. 
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.lUUtSOK'.TION-ClVIL rOUUT. , , . , . , 

Civtl ('vtirt^DfclaralfOn—SuU .let'.Uirat-on tkiit iha deft'ndanl it nnl 
thetawhl ujije oflkfi of order under tetitton 4SH, 

Criminal Procedure ( o ie. .jo o - • i 

Where an order has b«ftn passed nn ler section bnininai 

Proc*‘dare Code awardinij miint.ft'innoe to wife against the pliUntUt, 

fields that a Civil Court has no jurisdiction to pass a decree that th« 
wife’was not entitled to receive uiuintenauce; hut iUs competeMt 
to decide whether she was or was not the lawful wife of the plaiulitt 

^Chatteji and Mandp» dJ ) 

Waryam Singh v. Premon.—50 P R U)0l; 15S P L.R. 19^1. 

Civil Court—Document p'-osented to registrar for registration after 
the prescribed period —Kefusal by Uegistrar-Whether Civil Court 
oiiD iuterfere. &Ve Uegistriitioii Aot, Ss 23 and 77. 

39 P.R. 1917; 64 and 123 P L.H. 1917; 112 P W U '917: 

A \ If! n 4 


Civil CouTt—Ejer.tment—Allegation that orcnparv’y tenancy 
In a suit for possession, the plaintiff alleged in the 


had ceased. 

in a SUH ror possession, the plaintiff alleged in the plainUhat 
the defendants were formerly occupancy tenants, but tliat they im 
nolhiiig whatever to do wiih the land now : 

/Uld, that ihe suit was clearly one for ejeolment of a trespasser, 
and therefore, cognizable hv a ('i^il C-ort and that prev.oue smt 
l.elween the parlies f..r cancellation of n.dice of ejectment in th 
Revenue (’onris could not i>ar the present suit by the rule ot 

Tfltjtidicata* (Reid, C. d. and Ohev's, d.) 

daman r. Chandiya Ham.-69 I’.W.K. 1913; 196 Pd- IP 191^3; 

Civil CoJirt — Afortgage 10 Ih poi/eision—Smt/or possession. 

Wh^-re a mortgage recital relates that possession is given to 
the mortgagee, and the mortgagor undertakes to oolloct produce from 

tenants in possession, a suit 

1 1 \ 

oognizahle by a civil court. (.Johnstone and rtattigan, dd ) 

Ahmad Khan v. Rattan Clnind.—U>0 P.L R- 1912; 
•yn PR iQl'i. \V U 13 I.C 539. 


r’lriZ Court—PMic Road — Obttruc.tion lo--Special damage. 

it was admitted in this case that the plaintiff purchased a 

tavela from the defendant about 25 years before suit and 

two years of suit the defendant obstruotfd away which ha«l in tli 

interval been used conliiiuously by the plaintiff 

business with him, as the direct way to the tavela, and that th 

aUernutive way was circuitous way and parotioally mipassa d * 

;lrrin^ wL.her. HeU. thut "upon the ubove fucte smt rvue 

inaintiiinHhle in the Civil Court to remove the obstrnotion, the value 

of the tareia having been diminished by the obnlruotion, access ^ 

being necessary for the profitable enjoyment thereof. 

entitle a plaintiff to maintain an aolion to remove an ohstruolion trom 

a public way, h« must show a special damage suffered by iirase o o 
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JLMilSDTOTlON—PIViL COURT. 

und almvH lliat sutlMrMil hy th« puh'ic i,.H II Ex. 3' fi, 31 L d.Q. 
13. 2:>7, ]4 Mad. 17?, 9 All. 43i, Hi Bom. n-jerred to. (Reid, J.) 

dowiinda Singh v. *Sardar Indar Singh.-— 64 P.R. 1901 ; 

103 P L R. 190l! 

f ^ nnW /^prertiotif-r't tuil that last ow^fr h id noni^kt to alienate 
by (jranttno occupancy riyhft — L mil ah on .1 ■(, Art, 244 

/2i'l/, that a suit, hrou^ht in 1909 hy tli^ rover<ii(>uers «1 a 
dfceaspd Honless [.ropriftor C who difd in l^yihand who had given 
(.ecupancy rights in ono plot of l.u,d in 1864. and in anolbpr in 1872 to 
G. on t(i« gn nod that C had no right to alienuta iHh land in that 
way, is cognizihle a t ivil Court ; hnt was barred by Liniitatiou 
nndor AriiclH 144 of Act IX of J9t)8 as G had onjoyod Ibe oociipuucy 
rights adv»-rsely to plaiiilirts from ibo dale tf C’s. deulb. (Sbab Dm 
and Scott Sinitb, .].].) 

Badhaw p Jallu—228 P.L.U. 1914 ; 1I2P.WR 1914: 

25 1.0. «7I. 

— Cirit f ourt—bhamilnt land—Partition — Land left Joint at a road— 
Obstruction bi/ onu of ike co^^harers — C'auie o/ aUton — S/*e(JiaI damiye 
not fiecetsary to prove. 

At the time if partition of orniinon land of a potli land in .snit 
was left joint to serve as a road—Upon defenilants allenipitng to close 
the way the plaintiifs, who were co-sharers in the patl*^ smd the 
(Jefend:int'i, who were j.Do oo-sh irers, for a permanent injunction to 
restrain them. The Divisional Judge, on afpeu), dismissed lh« suit 
• *n t|je ground that no special damage having been proved by Die 
plaiulitlsf the suit was not muinlaiuuble. 

/Jold, that the onler of dismissal was worng. It must be held 
that the land was not a public r-iad and that the suit was one by certain 
co->harers to reslrniii otijer co-vharers in joint property from using that 
property in ooniraventioii of agreiment regarding it in dehatice of the 
objections of the plaintiff.s. 134 P.R. 1»;'2, 3:1 P.R 1888, 4 P.R, 1895. 
rr/tTTtd to. (Johnstone, J.) 

Imam Din v Kiahen Singh. —218 P.Ij.R, 1910 ; 8 I.C. 1048. 

-CIVIU AND REVENUE COURTS. 

~—Civil and Revenue Court-—Agricultural land—Agreement to parti¬ 
tion. iSce Punjab Land Ri venue Act, S. L5« (2i 

46 P.L.R. 1914 ; 22 I.C. .3«] ; 55 P.W.R. 19l4. 

—— Civil and Pevenuc C outt— C ase party coijnizable by Civd Court and 
partly by lirnenuti Court. 

If a claim is cogniz ihle partly by a Civil Court and partly by Jt 
Revenue Court aud is lodged ia a Civil Court, that Court must adju- 
dioate on so much of the claim as is oognizihle by itself, treating the 
rest of liie claim as surplosaoe, and leaving it to the plaintiff, if ‘O 
advised, to bring a fresh suit in the lieVHiiue Court as regards 50 
much of Iho claim as is cognizable by tint Court. (Chovis, J.) 

Mathra Das t? Hakim Singh.—247 P.L.R. 1912 ; 

261 P.W:R 1.M2 ; 16 I.C. 752. 
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JIUSDICTION-CIVIL ANl) REVKNUE COURTS. 

— and li'Venim < vnns —C*aiw» for dupt 6y n Saqqa (iru/er carTtf^r) 

of viflaa>* aqatntt (ho j>ro/>*irtaTif bidff band on \V»jib-ul-aiz coonuahle. 
0(1 a Cifii VouTt. 

A suit by a vilRjj*’ mqq i (water oarrierj iifjaiust some of tlin 
proprietury l>o»ly to rec- ver from them his lines on the j/roiiiid that 
Hcoording to the terms ^jf the M' jth- tl-arz he is entitled ns .«a 9 (y i 
of the viilnj/e to oert.iiii spi dues in reiurn for his doing tlie 

work of u water carrier at marriages and at the camps of officers on 
tour, is coguizihle by a Civil and not a Revenue (^uurr. (Rroid- 
way, J.) 

Azim n. Uopi -74 P R. 1917; 44 P.W.R. 1917; 

40 I C. 487, 


('tvil or Rev-nm Courts — Clann that f lainlijf has nrqutrpfj occuyfancti 
r'ujhts hit aJvo*fe. j^ostession—Fuvjnb Teranru Act^ 77 (3) (d). 

A claim that the plaintiff has acquired oocr.par.oy rights 
hv more than 12 years possession o«*nideH with a««erfion of occunancv 
rights adversely to the owners falls within the purview of S. 77 
(fi) (bi of the Puijah T»'imt cy Act and is not cogniz.hle by a 
( ivil Conrt. (Bmudwir and Al»dul Raoof. JJ.) 

Bishen Singh r. dalfar.—159 P R. 1919; 54 1.0. 911. 


~Ctvd and Fttvenue ourts — Otclaralivu^ Sud hy widow/or a declara¬ 
tion to hare a holdt'Uj lartitionsA—PurjaO Land Revenue 

Act, «. 75^. 

Where an application l-y a widow of a co-sharer to tlie revenue 
auihorilitft ft»r partilimung a holding who refused ami s-he stihs-n- 

quently brought a suit f ir declaration in a Civil Court that she was 
rnlilled as the widow of the deceased co-sharer to liave the laud 
jointly belli by her and defendints piriiii.med II U, that the jurisdic¬ 
tion of Civil Court to entertain anil fry a suit wa« not. harre,! under 
•■ection 15^ (2i (\7)of the Putji.h band Revenue Act. That Civil (^ourt 
could merely decide w hether or not pbtinliff had a legal right to cl iim 
partition ; and that it will he a qiieHiion solely for the revenue 
aathoriltes to decide thereafter, if such deci>ioii btoame necessary 
whether partition should or should nut he allowed. (Katligaii, (kd.> 


Mst. Diali V, 


Kahi 



P.K. 1919; 


I2i P.W U. 191 H; 
40 IC. 11. 


f'ivil and Reveune Courts—Declaration—Suit for declaration that 

certain parliiion of common land effected by the r<v^-nne authorities 
is invalid against pUinlilf. Sto Punjab Land Revenue Act, 17 of 

Ss. 116 and I |7. 


12 P.R. 1919. 


Cnif ond Rprenue Courts—Declaratory suit that the kimiana dues 

were not f/ajt/uOlti by plain/ij^s. «• * *i •. 

Tlie pliinliffs sued for a declaratory decree to the etiect ttiat 

/taniiana du‘ 8 are recoverable only from the kam'ns who constroct 

bouses on the sites b»*lo'igtng to proprietors and get benefit 

pasturage and shamilat lands, and that the plaintills who were the 
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JUISUIOTION—CIVIL AND UEVEiNUE rOUUTS. 

ownors of tht‘ir booses and culiivalors were >-ot liuble to pay fbe 
said duFS Hfld^ that the i^uit was cognizable by Civil Conrt. 

(Olurk.C.J.) 

Sheik Mohammad v. Habib Khan.— 67 P.ll 1905; 11-1 P.L.R. 1905. 

- (\vtl and Revenve Courts^ Jiuly of Court to try tht qne$tion ot juTitdic- 

Iton h'-fore dectdiny thf' *nft on uieritx. 

/hid, that if u Court has no jurisdiction its prrceedings are 
roram non judtce and no question either of Law or fact can be decided 
except lhai of jurisdiction. 

So where the defendant pleaded the Court had no jurisdioliou 
to hear the case but the C-urt, without disptsing of this pleoi dismis¬ 
sed the suit as burred by limitation : 

that, the Court was bonnd to determine 1 st of alMhat 
it Lad jurisdiction and then could proceed further. (Ileid, C.»l.) 

Abdul Hnq r. Niaz Ahmad —b3 P H. 1910; t<2 P L R. t910; 

104 P.W.U. 1910; 7 I.C. 71H. 


Cipil or Revenue Court^Ejectment alleyiny /orodde 

diiponesston — TtSt--E^cammatton of }daint>Jf'—Dejendant j^roitnit 

to .he a tenant^Practice—Dt$mi$ial of tuU. , . . , . „ . , 

A suit to evict defendant from land of which he is alleged to 
have taken forcible possession from plaintiff is cognizable by a Civil 


• I 1 * I /'• *1 I I 

In ftscertaioing whethi^r a suit is cognisublrt hy a t ivil or by a 
Keveniie Court, it is not enough merely to look at the pl »nit 

The real list in such oases is to examine the plainiift, and see 
w-helhtr uccording to the plaiiUiff, the defendant took the land from 
plaintiff in the first instance fur cultivation, or whether the defendant 

»iOt nossesvion in the first place by force. , p • • • 

If, on inquiry, the Civil Court fi-ids tint the d**f«nda.»| n, 

us a matter of fact, a tenant and nut a trespi'Ser, the ( iVll Cjurt 

should dismiss llie suit. ((Ihevis, J ) 

Btla Sifgli r. liabii Singh.—48 P.W.R. 1912; 

r»T I’.L.R. 191:;: id I C. 298. 


Civil and Revenne Courts—Ejectment—Person ejected from tenaricy 
under section 411 of the I unjab Tenancy Act-Soil for pofsession 
in Civil Court—Maintainability. See Punjab Tenancy Act, bs 
^7 (:D (^b). p 

CTvii or R.revue Court—h.junction, suit for reelra niny dtUndant from 

huildino on occuvonoy land. 77 /qI 

that a suit falling wiibin the purview of section 77 (d; 
of the Punjab leiiuncy Act must be heard by a Revenue Coui 
vVelLr oJ not, .o far as ,l,e £unn of-he suit or the parlioo j r 

remerty praj.d fur is coneerofd, VuC- 

nrovis.uns of the Specific U-lief Act, 1 ‘'f ; 73 P B U*H . 

IIIH P W R inO; 7 Indian Cases 717; dissented from, P U. tot,-,, 
Hev 2 PR 1913;3P.W U. lyld Rev. ; IS Ind. Cas. 796. referred to. 
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Therefore a suit for u perpetual injunction that ihe defeniliinf 
\)eing plaintiff occupancy tenants, be prohifiitod from building bouses 
on laud forming pirt of tlie occupancy tenancy is 0 '>gnii'^ tble by a 
Revenue Court only. (Jolicsione, C.J. and ClievL and Sbadi Lai, d'J.) 

Ibrabim v. Akbar—58 P.L.R. 1917 ; 104 P.W.tt. 1016; 34 l.(J. 200. 

— I ml or Herenufi Court — J^oint poiteaton—Suit for joint poisenutn 
(I owner o/iAami/a( land —Dn^mui/y a inuaji of I 'ambardar. 

A suit for joint possession of thimtlat land made over to the 
defendant as ala Uvxbar.iar and in muafi, the ala lambardan and 
mua/^ having come to an end without touching the question of defoii- 
dautstiiloto occupancy right, \g cognisable by the (hvil Court. 
101 P. R 1901 (F. R.} 15 P.L R. 1001, dtsUnguuhed, 

All questions of title of occupancy rights iu the land are quite 
outside the case so framed. 

A man cannot be allowed to pitted in the same case that he 
is an ow-er by adverse possession against a plaintiif and that ho is 
a tenant by contract under that plaiutiff. (Johnstone, J.) 

Shamir Khan r. Mst. Ghulam Fatima.—44 P.R. !9I5; 5 P.L H. IP16. 

lUO P.W.R. 1915; 29 LC. 655. 

"" C vd and I'ievfiuue O Lam bard ar — bif—^ Against Alahkan-i-* 

(juabzu (or value •>/ tree. 

IJelUi that a suit by a lambardar against Maltkan-'-quabza 
for value of tree out by the latter standing on laud iu their possession 
is triable by a Civil and not a Revenue Court. 

The mere fact the lower Court bus in its judgment noted 
a deoibiou of the ('hi*-f Court as governing the case is not a 
material irregularity if the decision is not applicable to the case. 
(Scott Smith, J.) 

Nasib Siugh v- Ilurnam Singh.—18 P.L.R. 1915; 

242 P.W.R. 1WI5; 28 T.O. 919. 

— Civil or Revenue Court—Landlord and tenant —ilait by a landlord 
against an occupancif tenant to rt-o $ver damages on account of lattir 
falling to cuVivate laud without st'Jficient cause — ( ivii nature—^nit 
Jor ejectment Jor not cultivating the lani cognisable bg Revenue Court 
— Ss. 74, 77 afid 39 Punjab Tenancy^ Act. 

A suit brought by a landlord against his occupancy tenant ou 
the allegation that the defendant who pays to plaiutiff rent in kinds 
has, without suttioient cause, failed to cultivate a part of the laud 
comprised in his tenancy and that consequently plaintiff is entitled 
to recover damages assessed according to the amount of the produce 
rent, which the plaintiff would have received from the defendant 
if the land in question had been cultivated, is of a civil nature, 
as it does not ooine within the purview of any of the provisions 
either oCS. 14 or S, 77, Punjib Ten incy Act. 

OiilTER—But a auit for ejectment of such a tenant on 
account of his failing to cultivate without sufficient oause as laid 
down in clause (b) of S. 89 of the said Act falls witbiu S. 77 







X4b6 


THE PUNJAB DIGEST —lyUO —1922. 


JURlSuTOTION—ClVIL AND REVENUE COURTS. 

Sob-Secliou (3) clause (h) and is therefore cognizable by a 

Revenue Court. (Shah Din, J.) 

Ram Singh e. UoJa.-9t P UK. 1917; 90 P.W.R. 1917; 

42 I.O. 279. 


Civd and Revenue Conrtt—Landlord aad Tenant-Snit on bond for 
arreri of rent. 

A suit for recovery of money Hue on a bond, the consideration 
for which is arears of rent is cogniz ible by Civil Court and not by 
Revenue Court. (Ohatte^ji, J.) 

Gopal Subai v. Jassa,—99 P-L.R. 1906. 


Civil and Rerenne Courit—Landlord and tenant—Punjab 'lennncjf 

Act (AT/ oj 1887). St. 14. 77 i^-i) («). 

The plaintiff, au ooupancy tenant, sued the defendant fur 
damages for preventing him from culiivaling land of his holding- 
Jt was not alleged that the defendant had been in p0-»3es9iou of tiie 

land or hud looupied it. 


IJtU. that 

(Johnstone, J.) 


the suit was triable by the Civil Court. 
Miran Bukhsh v, Ghanaya.—114 P L.R. 1908. 


Ov l and Revenue Court—Morlyaqe by way of conditional tale—Mor - 
oaijed laud allowed to remain with mortaagor at tenant—Lin I lor,I an-l 
Tenant— Suit for ejectment diimt’sed by Revenue Court on the erroneout 

ground that relatiouthp of landlord an t tenant did not exitt between 
'the part,e>-Sait in the Civil ''ourt /or pottef ion not matntamahle- 

Rtvenue Court-Punj.ib Tenancy Act {XVI of 18ST, Scettpn 100- 
Retittlrativn of dreece of Civil Court tn the. Revenue Court. 

The mortgagees sued in the R^-voiine Court as landlords for 
Pipctmeut of th« mortgagors as tenants. On revision the Financial 
Commissioner dismissed the suit on the ground that relationship ot 
landlord and tenant did not exist between the parties. Ibey then 
Hied the present suit in the Civil Court for possossioii as mortgagees. 
The morigage-deeds provided that the mortgaged land shall 
in possession of the mortgagees but cultivating possession thereof shall 
be retained by the mortgagors, that in lieu of mlerest the mortgagurs 
shall pay mor»a/a to the mortgagees and that the iiiortguge-deht sha 
shall b'j paid within the p-riod stipulated in the deeds and lu case oi 
default the laud shall be considered as absuluUly 

/y. h/, that the murlgage-deeds created the relationship of 
landlord and tenant between the parties and oonsequputly the Civil 
Court was not competent to enleriain the suit. 

(2) That the decision of the Fiuanoial Uommissiouer on the 
point was erroneous- 
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IIBrmilOTlO ^_CIVIL AND kEVENUE COURES- 

(3) Th.>t il w i 9 doubtful whether provisions ot seotuiii 1 _ 

(■>1(3) of the Punjab Tenancy Act were applicable , 

Iven if .bore' were no order should be passed 

Thai it was open to the mortgagees to app y ,on 4 

Commissioner review of bis order dismissing the suit. 4b I R 1894 

(Full Bencb.) re/erred to. (Ch.^is and bhah Dm, J-) j 

> cb.ti,.,, Fo,!, •e'" 

o,..! ml !!.,•«»• ’J “I" 

.Uorif/aae to receive mabkana btf of deftinll^ 

rale xvMbxn axed time ur M gH actual pmsesiron ^ cate J J 

!e:r“ru;;d ...e 

interfsl at an euhmced rate if lie faiU to 1 y furlher, 

uMtl^iacase of miking aefuil ‘ ^ 

nllows the mortgagee either to Chikota the relation oi 

proHnoe hy divUion 

lamilurd ttiid tenant is not b J nature does uot 

and the mortgag .r, and J'.' ' ^ 

full within the juns-diction of a eyem obtaining 

HM. also, that limitation of ^rt. Ido of Aoi 

possession »£ the land in dup'i « j ^ making d^-fuult in 

e. d,».ib.d.. 

to pay rent. In ‘b« ™° ^ ^ provided for the mortgag. r 

a mortgage with pos. ^ 4 ^ib^'jozjit the mortgagees, aud for 

bolding '®, i„\ by the former to the latter. ainri 

a....... o...., 0 > 

Kishore Cband e Bwadb^awa^S.ngh^ r/vJ 22 I.C 656. 

Ceiloed toirciTn^reT 

one oj h» morioagort or. the boiuo/a^ revenue paying laud 

Held, that a snit lay the mo « ^ of the original 

for recovering from °"® . Jpat the latter agreed to pay 

mortgagor ita iaooino on the ground 
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oofinizalj'l War- "■« 

gnjzahip by a Civil and not a Revflnuo Gonrt. 

bnl. th« ‘u” '‘f®''®'’'h® cannot b« restored 

ino plaint should b<9 retnrnfld to the plaintiff to present it in 

by trDi!tr^or 7 ndo''"''“\r foversed 

hv a Rovnnne ('’nn'rf" gfenni) that the suit was cogniiahlo 

was reversed ‘^e Assislant Colleolor 

of the Collectnr'- Ih ^1'"®® '’'®‘ '>y '‘''gistering the decree 

can onVv df 1 1 ^PP®"®‘® 'bvil Court what the Chief Court 
«xcent a '®»v« the dissa.isfied party no further remedy 

oould not he lh"rr "’® '«gi’tered decree 

oould not be challenged on a question of fact. (ChevisT J.) 

Sardar Sher Singh r. Mazrnlla. —124 p.LR. 1017* 

64 P.W.R 1917; I C. 61?' 

falls wifldn'»7 "**t’;hlish a right of oeenpanoy by ndverse possession 
and no il ’’"'7'"" ^ ®f ‘I-® Tenancy Act 

(Broadwa717A“;'l‘rRa"::tjiT 

B'shen Singh j,. Jaffar.— 69 P.W.R. 1921. 

Court—Oar»;)an(!y lanant—Suil Ay occupaaey lenanli 
to recover the,r hold,vg from the ,,os,e.>ion of iheir landlord. 

from ' *"7 ® ®'"t h occupancy tenants to recover their holding 

ron the possession of their landlords who are in reality onllivating 

donvi'l 7 behalf of the occnpanoy<-tonants bnf are 

nyng the exislenoe of their occupancy rights is entertainable by a 
(^ivil and not u Revenne Conrt. (Johnstone. J.) ^ 

Amir Din i; Megha —17 P.W.R. I9II; 9 LC. 744. 

Citi7 an^ Court.~Parhl,on^Al>adt land, 

r I no jarisdiction to effect to 

Ln*/».u ^ tbnngh they have jnrisdiotion with respect ii 

agricultnral land. (Shadi Lai, C.J. and Leslie Jones. J.) ^ 

Manji I-. Gulam Muhammad—2 Lab. 73; 61 1.0. 41. 

ir^JIt Courts—Suit hy oceupanejf tenant for share of price of 

Ireess aoaxnti landlor.{, i j ✓ J t J 

fnr a 7^"' ocoupanoy tenant, sped the defendant, landlord, 

ont dovrn and sold by the defendant 

h.an T n ‘hatihe claim was 

A ? “ ”"**®*' 8'^ction 77 (.3) (i) of the Punjab 

the lan'R ^ *t **^‘''* ^‘^t^'Ough the trees are the property of 

tint Hn™ ” *4 ^ landlord cannot be allowed to wantonly 

tenant. '(M“ongomery7F!c.7 ‘'‘® 

Ganga Ram p Slahni— 9 P.R, 1904 Rev. ; 45 P.L.R 1905. 














OIVIL, CRIMINAL 6 l KBVENUB 




JUKISDIOTION—CIVIL AND REVENUE COURTS. 

-Civil and lievenue Courii—OcrM/ancjf tenant-^Ejectment hfi R^renufi 

Court Jrom land not tnoluded in ty tenanCi hoUlinq^SnU for recovery 
of iot$pn\on by <«nat»e—lUs-judicata. 

Thfl plaintitf took land on loase from tho defendauts who 

ej^otrnent in a Kovonuo Court and ohiained a decree 
which included the land now in dispute. He was ejected in exfou- 
ion. n 10 present suit he alleged that the land in suit was included 
in the U. venue Courts decree by mistake and without his knowledge, 

and that It was not included in the land leased to him. He stated 

la le a become owner of the laud by adverse possession and 
claimed its possession. 

lii suit was exclusively cognizable hv Civil Court, 

and that thedeoreo of the Revenue Court was by reason of that CourCs 
iiiahility to entertain the present &uit no bar under Section 13 of 
the Civil I rocedure Code to (he hearing of the present suit, 
((dark, 0 d. and Reid, d.) 

i>hih Dial v. Mtc, Ohiragh Bibi —13 P.R. 100^; ]24 P.L.U. 1908; 

74 r.W R. iPOtf; 1 I,(\ 331. 


Civil and Ri>remte Court—Occupancy tenant—Suit by—For Ueclarati07i 
that bliftiiiilnt to yrazmif rights and paTUiionable. 

Where, plainlills occupancy tenants in the village, objecting 
to a partition of the .lAanii'at desired by the defendants, muhkt 
brought a suit for deolaration as to right of grazing over the whole 
urea being kept intact for pluiotiffs and all the residents 
of the village and that the land he kept exenipt fri>m partiiiou. 

HeUti that the suit was cogniz ible by a Civil Court : 

(i) Plaintiffs by asking that the land in suit be exempted 

from pariilion and their right of n^er of the whole of it be oon6rmed, 
raised a question of title and ShcUoii Punjab Land Kevenue 

Act, did not oust the jurisdiction of the Civil Courts : 

(ii) (aj “that the words in S. 77 (3) (ij of the Punjab 

Tenancy Act moan a suit between a landlord and bis tenant, for a 
tenant and bis landlord, and not a suit between a tenant and some 
body who may be a proprietor but is not his landlord.“ 

Accordingly. 

(b) ihat this gnit being one “by a body of occupancy tenants 
against the body of village proprietors as such,” and “not made on 
tlie basis of tenancy, i.e., right of grazing not Laving acenred to these 
tenants because tliey were tenants,*’ tlie provision in S. 77, (3j (i) 

Punjab Tenancy Act was no bar to the suit being cognizable by a 

Civil Court. (Johnstone and Lai Chand. ,1.) 

Sundar v. Wazira.—144 P.R. l997; 183 P.W.R. 1997. 


6'iri7 and Revenue Courl-^Pariti'xon — Cdlmive />artf(ion by a xotdoxo 
in Rertnue proceeding of her husband*s land-^tSuhspqnent suit h\e her 
huthnnd's revernouers to avoid the partition — 8. 158 {2) Act {XVIl 
of 1887)—Rejection of thexr objection* by the Revenue Court to the 
colluttve partuton. 

Held-, that, where a widow under the cover of a Revenue partition 
proceedings oousents to give collusively to the other share-holders 
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JURISDICTION—CIVIL AND REVENUE COURTS. 

all th» b'jst land, keeping only the worst for herself, her saoh act 
amounts to an alienaiion by way of gift, and on her death her 
hn'ban<t9* reversioner’s can sue to avoid lhat partition and to have 
the land re-divided and to get their proper share of what would have 
come to them on a f dr partition, and that such n suit is cognizable 
by a Civil Court and its cognizance is not barred by section \56 (2) 
of Act XVII of 1887. 

The fact that the reverdoners* objections to the collusive partition 
were swept aside by the Uevenue Otlicers does not make any 
difference. (Rattigan and Chevis, JJ.) 

Dasaudi v. Bata.—93 P.L R. I9’3; 74 P R. 1913; 

37 P.W.R. 1913; IH [.0. 4.>2. 

—*—C vil and Revenue Court—Partiiwn suit/or—Claim /or compensation 
for impronamf^nts and dutnrhanee. 

The absentee oo-sl>arer in a certain bolding brought a suit in 
the Civil f'ourt to establish his rights. The defendants did not 
claim anything on account of »*xpensps incurred hy them during tlie 
plaintiff’s ahsenoe, and the plaintiff’s claim was decreed uncoiiiiilioiial- 
Iv. In a snit for partition hstween (he parties brought subs qiiently, 
the Revenue C'»nrt passed an order that the d»*£endants were entitled 
t<» coinpsnsalion for improvem«nts, hut they must file a sepirate 
application for lhat purpose. The defendants sued accordingly and 
got a decree from the Revenue Cmirt for a oertaiu sum as compen¬ 
sation for improvements and disturbance, fields that tho suit was 
not cegniz ible })y the Revenue Court. Th® question was one of title 
an<l should have hson raised iu the Civil Court in tlie first suit. 

(fMark, F.C.) 

Ilahi r. Dadu —3 P R. 1902 Rev.; 70 P.L R. 1902. 

— Cini and Revenue Courtt—RlamOff Hireoted in partition proceedxntjs 
tn Revenue f^onrts to have hit title ettablithed ir» CivU Court^Rlea 
that tuil wat not maintainable owing to plaint*^ having other jti it 
lands. 

In prirtilion proceedings started hy the plaintiff in the Revenue 
Court of the Feroz'^pur District he was directed to have his litio 
!o partition establish^'d by ('ivi! Court and a suit was tiled by hini. 
Tho defendant pleaded that as the parties had joint lands iu the 
Lahore District abo the suit was not maintaiuuble. Heidi that 
the plea had no f«»rce. (Roherfson and Obitly, JJ ) 

Sura Singh ». Sunt Sitigh.—43 P.U. 1906; 122 P.LK. 1996; 

90 P.W.R. iy06; 

■ — TitoZ and Revenue Court—^Sale oj revenue paying land by District 

Judge Without Jartidiction — Rutlity —Cla'm /or potsenion bated on 
tale. 

Where certain mortgagee’s rights were sold hy auction and 
the purchaser sued for possession by way of foreclosure ; 

(i) that whether mortgage rights moveable or immove- 
[iroperty, a mortgage fort closed at the lime ot attachment is oerlaiuly 
immcveablo property ; (ii) lhat the Civil execu'ing Court was not 
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JURISBiCTrON—CIVIL AND REVENUE OOUUrS. 

flinpowerod to soil immovoublo property without roforonoo to tho 
rfvomie uutliofitios in acoord«,nco with the rules and orders in this 
behalf and the sale being without jurisdiotion was a rulUty. 
(Hurry, J.) 

Parem Singh v. Shair Singh.—p. 44 P.W.R. 190b. 
and H^renuf Court—Suit for fiX'^d Record ojTighti 

— Pu'^jah Tenancy Afi (A VI of 1H87)<, S. 77 (5) ( j ). 

/Te'/'f, that a suit by a rjiamur for the recovery of hoq tep dne 
to biin under the terms of the ^oaph-ui^arz of the village is cugiiizahle 
by a (.’ivil Court. (Reid, d.) 

Gujar r. Uula.-41 P.R. iy08 ; P.W R. 1908; 

17rt P L.R.1908. 


Ctril and Revi^nue Court — le.Uant—Entrg on land et^ential—^Suit for 
iurceiston to oconpancg riakts of deceasni tenant-^Purclui^e of occupancy 
rtoUti from decetiied* i tenants he%r—for redemption of 
occupancy nghis — Nait to estahluh rights of occupanog. 

A p‘‘r8on does not become a tenat)t uniil he has actnallv 
entered into jxissession of the land, though the right to enter upon 
and possess the land may have accrued to linn. 

A suit by a person claiming to succeed to the occupancy 
tenure of a deceased tenant is cognisable not by the Revenue (Jouris 
but by the Civil (Courts, in ci^e the <;laim lOt has not entered into 
puHsession : upon entry, and uot before, the claimant becomes a 

tenant. 44 P. R. 1891 (F B ), reUed upon. 

A, an occopancy-tenant, mortgaged his rights with possession 
to 1>, the proprietor of tho land. A died and on his death, liis rights 
were mutated in favour of his brother and on the latter s death in 
favour of his sons, who sold the ojcupiuoy rights lo 0. Neither C 
nor the successors of A, ever entered into possession : 

//«/./, that a suit by C for possession by rod^raptio i of the 
ocoupaucy-rights was cogtdzable by a ( ivd (Jourt and that C could 
not sue in a Revenue Court to establisli his occupancy rights. 
(Chevis, J.) 

Rizi tj. Girdhari Ram.—188 P.W.R. 1912 ; 14 I.C. 2aG. 

C V I and li v’nue Courts—Tenant^Suit for eompemativx hronght^ 
more than a year after dispoisesnon—Punjab Tenancy Act^ XV^l of 

lSS7^Ss 4,}4,50,5Pani77 t^3){g). 

'Ihe plaintiff, tho tenant, sued tho defendant the landlord, 
who had disspossessed him in 1915 for recevjry of possession and 
obtained a decree on hth May 1916 More than a year after his 
dispossession he brought the present suit for oonipeusation. 

//eid, that the suit was cognizable only by a K^venue Court 
and not by »hvil Ccurt even though not brought within one year 

from date of plaintiff’s dispossession. 64 P. H. 1898, 

id 21 All. 207, referred to. (Shah Dm, 

Hussain V* Karam Dad —90 P.R, 1918; 

4b I.C. 8 (F B.) 


17 Cal. 926; 20 All. 471 ai 
Chevis and Lo Rossignol, JJ.) 

Akbar 
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Cn-,1 and Reranve Co„rt,-Teit lo determine-Punjab Tenancy Act. 

determine wLelhor a claim is cognizablH by a Civil Oonrt 
or by a Revcmic Court, the plaint should be examined to ascertain 
the nalure of the claim and it necessary, the plaintiff should be 
qneslionrd as to the exact meaning of his claim. Neither the defence 
set up norths evidence affords a criterion as to the nature of the 
c amo. Ill snits for ejectment the Court should see whether the 
suit IS for the ejectment of a tenant or a trespasser. It for the latter, 
the claim is cognizable by a Civil Court, and that Court shonld 
proceed lo try it on its merits, but if it is found that the defendant 
13 not a trespasser but a tenant, the suit should be dismissed. In the 
alter case, however, it avould bo open to the landlord to brino a 
Iresh suit in the Revemie Court. (Chevis, J.) 

Ghazau v. Babadiir,— 236 P.L.R. 19H; 152 P.W.R. 1911; 

11 10. 63b. 


(ivtl and lievenve Courts—Test to Jelermine—Question primarily to 
deci ied on the ptamt unless amhiguous. 


a 


Held, that when (here is a question whether the case is one; fttr 
(/ImI or a Uevemie Oonrt, primarily the plaint alone shotihi he 
oonsidereri and whore the plaint is ainbi^nous, the trial fJonrt shoiiM 
always point out to (he plaintiff where the ambiguity lies and a^k 
him to make his meunirg dear. 


That where the plaintiff on being required (o clear op a certain 
umbiguity bad made certain allegations of facts on the basis of which 
the cases were triable on a Revenne Oonrt. Held that the plaintiffs 
were bonnd for (he purposes of tliecase hy the presentation of their 
claim and if they failed in the Reveiine (Jourt to prove their allega* 
tions, their snits should he simply dismissed. (Johnstone, O.J.) 

Allah Dlya c. Allah Bakhsh.—43 F.R. 1917; UO P.W.R. 1P17; 

41 i.o. m. 


Civil and Revenus Courts—Test o/— 0 u»ncr /or declaration of 
right. 

Ihe question of jurisdiction has to be decided entirely on the 
allegations in (he pl:»iF,t. Where plaintiffs sued for a declaration that 
they were in rightful possession of the luuJ in suit as owners and 
that defendant set up a rival claim as the heir of a deceased 

occnpancy tenant, while as a matter of fact he had uo title to 
the land. 

Held., that on the allegations in the plaiut the suit was cogniz¬ 
able by a Civil Court. 

^ The loons stnndi of the plaintiff to ask for relief from a 
Civil Court had in no way been alftoled by the subseqnent decree 
obtained by the defendant in a Revenue Court! i Chevis, A.C. J. and 
n ilberforoe, J.) ^ 

Karam Dad v Hussain Bakhsh.—56 I.C. 54?. 
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JURISDICTlON-OrtlMINAL COURTS. 

- Cnviinal Case—Cheating in Brtlith InHx'^Ahetnient in uSatitw 

State btf person not a British subject—Brttiik India Courts i/can trg 
cjfence. 

Whero a nnmbpr of uccusod persons came with a young married 
Rajput girl from Indore and misrepresenting her to be a Maliajiii 
virgin sold her to a person in iiritish India and some others had 
assisted from Indore by atHrming to persons sent by the complainant 
to take inquiiies that the girl was really a Mahajan virgin. 

Heidi that the Courts in British India had no jurisdiction to 
try subjpcts of a native State for the offence of abetment out of 
Britisli India of an act of cheating committed by others within 
British India. (Chevis, J.) 

Raj Bahadur v. Emperor.—23 P.R 1913 Cr. ; 

23 P.W.R I9i« Cr. ; 47 1.0. 447. 

" Criminal and Civil Courts—Adjitdicaiion bg Civil Court — Ejfeci. 

Heidi that the Chief Court is competent to revise an order 
passed by a Magistrate charging an accused person with an offence. 
1. L. R. 27 Cal. 126, dissented from. 45 P.R. 1335 Cr , distinguished. 
42 P.R. 18^*5 t'r., referred to. 

The (djief Court considering the special circumstances of the 
case set aside the order charging the accused with an offence under 
section 420 of Indian Penal Code. (Robertson and Rattigan, JJ.) 

Emperor v. Bbhen Uas.—33 P.R. J91U Cr. ; 

57 P.L.R 1911 : 8 l.C- 1161. 

— ^Criminal Courts^Civil Court if can (ptestion under S. l4o Cruninal 
Procedure Cede- 

A (/ivil Court cannot question the order of a magistrate under 
S. 14.5 Criminal Procedure ('ode made with jurisdiction. (Keusingfon 
aud Chtvis, JJ.) 

Bhagwan Das v. Bhana Mai—84 P.R. 1912; 

137 P.W.R. 1912; 14 l.C. 566. 

-•‘--Criminal dispute-^Complaint—Discouragement of. 

Every disoouragement should be given to tlje habit of rushing 
into the (Criminal Courts where a Civil di?pute arises. (Robertson, J ) 

Anaut Siugb f. Crowu —33 P L.U. 1913; lU P, W.U 19 13 Cr.; 

18 I.O. 688. 

•■“•(Mvil and Criminal Courts— Maintenance—Order passed Ijy Criminal 
Court—Compromise—.Jurisdiction of Civil Court See Criminal 
Procedure Code, S. 48H. (C’lark, 

Raham Aii c Fatteb AH—39 P.R- 196.5 Cr. ; 

U»n P.L.R 1905. 

—^Criminal Court — Power—Convicting magistrate not empowered to 
toke. 

Held-, “that the Court of appeal cannot pass an order under 
S. 100 Criminal Procedure Code, when the Magistrate who passed 
the original order convicting the accused was inompetent lo do so. 
Accordingly, in a case of conviction by a Magistrate 3rd class the 
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ProoeJrire^ofjrwill H’G Criminal 

^^Ode, W.ll be without ]nriadicfion. (Chatlerii, J.i 

Badha Singh v. The Crown.—6 P.U. I'Ml? Cr. • 

I n 23 P.W.Il. I'.'O? Cr. i 

Crmm^ CoHrt-^JIIegal arre.t. 

*b6 Criminal•'lu 'icoused person may have been arresled, 
it ha h ii;rn "" ‘O'ng him for an offence, i 

ChaUerji, J.5 'O’ him. (Reid,, C.J. Lnd 

Jnma, t King Emperor.-l? P.R. 1906 Cr. ; 60 P.L II 190? ; 
r ■ , P.W.It 1907 Cr, 

under s^eo'tlnnrll'm'’ '“><i omivicted the eooused of offences 

for the purpose of che"aling for forging a hundi 

/A 7/, that .since the case Ml nnder section 467 of the Indian 

Maeistrate weo^'T ‘'’‘“‘“''''"b’ triable by a Court of Session, the 
coufd m.lv l,r t^t^ ?'"P'’‘""‘ !° 'ty and convict the accused He 
seclion 'dO^of tl *^P ' '*i ‘^"g'^ftate invested wilh powers under 

(Che" is, J.) ^tocedure Coda or by the Sessions Court. 

Lekhraj p. The Crown — 31 P.R 1910 Cr.; 194P.I, R l"l(l; 

8 l U. 389. 

o/»ec^Md 8uh-Ja lge, lecond elasi—J’owir 

oj lecund cla,s AJun,,/ to ,et aside the deeree. 

in a enii ^'‘''■JU'lgo of the second class passed an ex-parte decree 

S d''"- *’'■ "t® Senior Sub-Judge under 

ancl the Se Sub-Judge went on leave 

the Sub.Judge made over to a Muiisif of the second class 

decree ' If <i"f«mlant to set aside the e.e./,arte 

a-irtiie .Lr'""t oompelent to set 
a-ide the decree whicb was passed by a Court superior to him 

nnf <jrn .rJ r F fu ('"Mirtof iSuh-Jodj/e of the second wus 

was compete.!r (L^l’ie'Tone.s! j*')'" 

• • • ' 

. . Bul p. Paras Rum.—SG P.L.R. 1917; H4 P.W R IQ17; 

4 2 10 . 242 . 

J^’-rnm—Oj Brituh /n,A m CourU^AQ'U*e-£ a Pattata sn}jei^t^Arr,>st 

r«rri/* *” ^ territory—Charge of abetnx-int in Patxali 

lerriipry —coynmilted in Brntyh India. 

4 « 1 ^Iv*.*^*’*/ arrpbl of iho nccaoed, a pnM'*ot of Putiuh 

P'o'm 1 .''qs l British Indiiiu Polict» on the Ruilw ly lines within flie 
hnw * * I ''^39 lawful in .us mnoh ns full uiij p.yclusive 

imJ/v**"*!! kind oyer the Rr.ilway lines and 

and over all p-rsons within those liues had bo m ceded bv‘ the Paliulu 
btule to the Bniisb aoveromeut. ^ 


u* 

I 
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OUaiSDlCTION—FORUM. 

1 I the, aocuBeri. suKjpftfs of a native State oonM not 

be legally tried in a . Court in British India for acts of abetment 

offence committed in BritLh India. 

(ohadi La! and Martinean, JJ.) 

Bulwant Singh r. Emperor.—31 PR. Igi8 Cr. ; 

48 I 0. per). 

J^OTum— Inrient /orni — Sped/ii! y)rord.*ion. 

Whero an indent form clearly specifies (hat all disputes in 

oonneohon with the indent are to' be settled and adinsted npon in 

a particular place only, the flivil I'ourtsof that place will have jnrisdio- 

lion to tryasnit arisiugout of thedispntes in connection with the indent. 
(Robertson, J.) 

Commercial East India Agency Co., a. 0, S. Mnkerii — 
96 P.L.K. 1913;, 65 P.W.U. |gis IK I.C 496. 

- <'Vr<>al~Punjab Court, Act, (XVIII of 1884 a$ ani.nled) 

(>■40 (I) (b)—tiuit for redemption of land attested with land revenue 
-Limitation Aet, (XIV 0/1859) S. 1 C'.. 15-Aokaowlelf/ement. 

Plaintiffs claim for possession^ hy'redemption of mortgage 
on payment of Rs. 70 of land, the thirty times ^’ama value of which 
appeared to be ovei Rs. 25'>, was dis nissed on afipeal by the Divisional 
(roort as birred by limitation, on the ground that the plaintiffs had 
failed to d^close the date of the mortgage sought to be redeemed. 
Ihe plaintiffs prnferreJ a further appeal and relied on au acknovr- 
ledgement made by the defendant respondents. It was contended 
tor (he respondents that further appeal did not lie iu the case, and 
the judgment of the Divisional Court was right. 

It was nrged for the appellants that'^further appeal lay since 
the decree directly involved smne claim to, or qnestion respeotino 
property of the value of Us. 250 or upwards. 

( 1 ) that no further appeal lay in the case. -15 p f. R 

n ^1 BJ ; 

] >2 1 . R. J 89 . 1 , re/trreii to. ' 

What is inteded by ‘property of like value,’ in section 40 is 
not (he ‘property in the suit, the value of which is the suldect of the 
first part of the bu^section, and which has alrea.lv been ascertained 
under the rules. 'J liere cannot be two valuations of the same suf»WR- 
maller in the same suit to determine jurisdiction or curse of appeal. 

J he decree in this case only directly involved the siihjMCt-matter of 
. the suit, and there was in the decree under appeal nothing of the 

nature of the price to he paid or charged to In levi’ d or redeemed. 

( 2 ) lliat us the date of tlie morlgjige was not disci >sed by the 

plaintiffs, and it was n»>t shown that the a^ knowledgment was irnide 
within hO years of the date of the mortgage, the claim was righllv 
iMsmi.sed. lae wurds ‘in the meantime,” in cl iose 15 . f S. 1 of Act 
XIV ■ £ I85H, refer back to the time mentioned in the saineolauie. *, h, 
in the case of immoveable prop“rty—‘‘GO years from the limo of the 
mortgage —uiyr*. R lh^ 4 , /ollowrUr I L R. I All. 425, not 
/ollow-J. p. 8 bW N All. I89i, r./erre,/ ro (Harris. J.) 

Bhag Mai V. Dhouna.—82 1’ L R. I UOa, 
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JURISDICTION—OBJECTION TO. 

Oitjeciton to—Abtence of — Wheih^^r confers jurisdielion. 

Mere absence of objection does not give a Court juri-idiotion 
which it does not possess. (Rattigan and Scott Smith, JJ.) 

Lahore Bank Ltd. v. Li.khi Ram —242 P.L.R. 19i:d ; 

144 and 215 P.W R. lyiJ ; 105 P.R. 1913 ; 19 I.C. 970. 

— Objection to—Reference by Collector to Divisonal Court—Reference 

under Land Acquisition Act—Invalidity—Objection to jurisdiction 

—Competency of party to take at an)’ time. tSee Laud Accnisition 
Act, Rs. 18 and 19. 

64 P. R. 1914; 158 P.W R. 1914; 244 P.L.R. 1914; 25 I.O. 448. 

Objeclxon to—Acquiescence bv parheg^Subsequent object'ion. 

Where in a cause which a Court is competent to try, the 
parties without objection join issue and go to trial upon the merits 
the defendant cannot subsequently dispute the jurisdiction of the 
(/onrt upon the ground that there were irregularties in the initial 
procedure wliich if objected to at the time would have led to the 
dismissal of the suit. (Shadi Lai, J.) 

Imperial Oil Shop aud General Blills Co. Delhi Ram Chand, 

— 91 P.R. 1917; d6 I.C. 9^0. 

Objection to—‘Waiver of—‘Cute triable superior court—Trial /»y 
injerior ('ourt^Trejudicey presumption of. 

Where an inferior Court disposes of a case which should 
have beeu heard by a superior Court there is ground for thinking 
that the parties were prejudiced. A parly is not estopped from 
questioning the jurisdiction of a Court to hear an appeal though he 
bim.self presented the appeal iu that Court. 16 P. U. lUo7, Joiiowed. 
36 P. R. 1902, dxsitni^uithtd. (Broadway, J.) 

Cheloo V. Kali Das .—21 P.R. 1918; 44 I.C- 816. 

— Pecuniary jurisdiction-Suit for land and other property—Joint value over 
H$. 260— Parther appeal. 

Plaintiff sued for po.ssA.ssion of certain property consisting of 
land and village imanat. The value of land for purpose of juris¬ 
diction was Rs. 221-4.0 aud of the maiiias Rs. 184-6-6, (he C 'lnbined 
value being thus Us. 4t)5-l0-b. //e/d, that a suit of this kind 

remaius a land suit, and tlie questiou whether a further appeal lies 
depends on the merits from the jurisdiotioual point of view of the 
suit considered, in its aspect os laud sail, and isolated from the rest 
of the claim. Held accordingly that no farther appeal lay in this 
case. UH) P. L. R. 1904, referred to. (Barton, J.C ) 

Malik Azam v. JUiaii Muhammad.—3 P.UML 1916 (N.W F.P.) 

— Pecuniary jiirisdiotton — Suit by vendee for posse%s*on—Decree on 
payment of sum exceeding Courts pecuniary junstiiction. 

Ueidy that, in a suit for possesstou of land brought by a 
vendee aguin.st bis vendor, a Court has no jurisdiction to pass a 
decree for its possessiou on payment of a sum whioh exceotls the 
pecuuiary limit of its jurisdicliou. Iu such a case the proper 
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JURISDICTION—CIVIL AND REVENUE COURTS 

conrse to be adopted is to retorn the plaint to the plaintiff for 
prpsenting it to the Court having jurisdiction to entertain it. 
(Robertson and Shah Din, JJ.) 

Dhian Singh V. Dbian Sintrh.—51 P.W.R. ]912 ; 

69 P.LR. 1912 ; 13 LO. 312. 

—tftnant for shara of producfiiy fore'thlxf removed 

iandlord — Punjab Tenancy Aet^ lS87y *S<. 5(?, 77 (il—Practice— 
Civd or Revenue Court returning plaint — R‘'/erence to Chief Court, 

IJeldy that, when a plaint has been returned once by a 
Revenue Court for presentation to u Civil Court, the Civil Court, if it 
thinks that the suit is cognizable by a Revenue Court, sbonld ut once 
refer the question of jurisdiction for decision to the Chief Court. So, 
too, if a Revenue Court disagrees with the opinion of the Civil Court, 
it should nt once refer the question of jurisdiction. 

fields also, that a suit by a tenant for his share of tlie produce 
forcibly removed by the landlord is cognizable by a Revenue Court. 
(Chovfs, d ,) 

Heta Ram v. Chandau.—49 P.W.R. 1912 ; lOl P.li.U. 1912 ; 

13 T.C. 447. 

•^^^Pre-emption^^Decree in e.cccii o7 preliminary limit—/fj inoompetenoy 
to decree po$/ei»ion or payment of a lum exceeding itt pecuniary 
juritdi'tion—Return of plaint, 

IJeldy that the Court was incompetent to give a decree for 
po88es>ion on payment of a sum exceeding its pecuniary jurisdiction. 
(Cbatterji, J.) 

Galshair Ali v. Wazira.—79 P.W.R. 1907. 

■■ ■■ Revenue Courti JuritJiotion to go behind tdeciiione of Civil Courtt, 

It is not permissible for the Revenue Courts to go behind the 
deoisions of Civil Courts aud re-open matters already decided by 
oonipetent judicial authority. (Topper F. (h) 

Gurdas v. Hnssain,—13 P.R. 1901 Rev ; 41 P.L R. 1902. 

■ Revition-^Ground upon which Chief Court will interfere —Res-jadicata 
— Wlifther rule applies to subeequent suit when first suit withdrawn. 

In civil oases interference on the revision side is permissible 
only where a final decree or an interlooutory order is so unjust as 
is likely to put things into so inconvenient a position that irrepar¬ 
able barm would be done to the applicant for revision. 

Where a suit is withdrawn and the Court expressly refrained 
from adjudicating upon any question or issue in the caio, the rule 
of ret judicata will not apply to a subsequent suit brought by the 
same plaintiff against the same defendant upon the same cause 
of action. (Johnstone, J.) 

Mti. Saadat Sultan Begam r. Muhammad Munir Khan.— 
249 P.Jj.R. 1911; 149 P.W.R 1911; U I-C. »31. 

— i.i Small Cause Court—Claim for recovery of dtbt ajttv cncelling an 
agrtemeni to forego dtbt — I^roiincial /Small Cause Courts Act IX of 
of 2887 Arts 15 and 16 of 2nd Sck.—Return oj plaint. 
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JURISDICTION-SMALL CAUSE COURT. 

Held, (hat a plaiat asking for a debt, after cancellation of an 
instrument foregoing the debt in consideration of a pn 3 *ment of 
eight annas in (he rnp<'e, was not cognizable by a Small Cause Court, 
as involving (ho cancellation of an instrnineut, and to get a coatmct 
avoided. (Kensington, J.) 

Pobu Mall r, Seth Lalji.—30 P.W.R. 1907. 

- Small Cante Court—Claim for mone^ on account of damvjet. 

that a snit for damages fur breach of betrothal contract 
is an nnclasped snit and excepted fr.iin the jurisdiction of the Small 
Ganse Courts under Art. 3.a (y) of (be 2nd Schedule to IVi vincial 
Smali Canse Courts Act, the expression ••coinpen'-alion” as used in 
that danse having the same meaning as in S. 73 of the Indian 
Contract Act, 1872. (Uattigan, J.) 

Uak m V. Ual^a.—12.0 P.R. 1907; 80 P.W.R, 1907. 

- —Small Cause Court—Defendant not ren,{\na jnritdielion 

UAds ibat a Court of Sfiiall Causes ha? jiiis<liction to 
entertain u .suit against a military officer not residing within the 
jnrisdiciion of such Court when the cause of action arose wilhiu 
such jurisdiclion. 

No. I P. R. 1893 F. B. has bpcome obsolete bj’ the repeiil 
of Section 151 of the Army Act 18'<1. (Harris and Rat'igan, .JJ.) 

Phelps A Co. r. Captain H. S Hammond.—93 P R. ]9')0; 

37 P L R 190]. 

■■ Small Cause LVurt —Incomjietency of another oourt to have a Small 
Cause tuit^lWomno>nl Small Cause Courts Acti[9of J887)—Claim 
for a share in the ojferin^s o/ shrine 

fieldy that a Munsif whose Court is situate wilhin the local limits of 
another Munsif invested with p wers of a Stnall Cause Court to 
try all small causes of a c^-rtam value, has no jurisdiction to liear and 
determine any Small Cause up to the extent of that value. Tne 
claim for recovery of an amount as a share in the olfsritig^ of a 
shrine is cngnizalde hy a Court of Small Causes. ft4 P. U. 1892, 
Jolivxced. (Shah Din and ('h'vis, JJ.) 

Taba V. Mibau—92 P.W.R. 1911; U I C. 410. 

- Small Cause raurts. Pro Small Cause ('ourts Act IX o/ 2837^3. 23 

Arts 8 and '<.8 for rent of shoi>x bise.l on will. 

IJtH., I. (a) tliat a claim for a #?( 0 » o/money alleged to bo 
due as rent for the use an-J ocenpati m of huiisos (^r shops (h*’qneatlied 
bj' the last owner), would ho cognizihb* by Small Cause (Nmrt under 
Art, b of the Act ; (A) that Art. 26 was iunapplicable, there 
being no question of a obden for a If-gio^* or for (lie whole or u share 
of a residue b»-quoalhed i>y a testator. 

2. (a) That where the pb'us of the defendant nontest the 

title of the plaintiff to the hequeatlied propert}’, the Small Cause 
Court has power to adjudicate upon the claim even though in orJei 
to do so it may have lo ioci ienlally decide the q lestio i of title 
(6) but, as it caiuut give any haul decision iipm that question 
the Court has a discretion whether it should decide a claim or not ii 
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jurisdiction—SMALL CAUSE COURT. 

>vbiob UQ iinpnrtuut qaestion of title is itu'nlvod. (Ratti^fnn. J.) 

Jaiiiuia r. Mithlub Mai —p. 511 P W.R. lyOd, 

Causfi Provtnoiol Small came Courts Act lXofl8S7 Sch. II 

Acty 18 by heir /or recovery of moveable j'TOjfcriy depoixted 

by owner. 

fleldy that a suit by an hoir for recovery of moveable pro¬ 
perty or its price against the defendant with whom the owner hud 
deposited it for safe custody is not (xcepted from the jurisdiction 
of the Court of Small (’’auses Such a claim do^s not fall within 
article H of the second schedule of the Provincial Small Cause Courts 
Act. (Shah Din, J.) 

Mst. Kartar Devi r. Mst. Siirasti.—9 PJi. IhOy ; 

y«P LU. 19U«; 2ti P W.K. 1908. 

' Small Cause Court—Punjab Courts Act sectio7i (/) [b)—Suit /or share 
of —Dharat. 

A suit fi r share of dharat collected by d^derdant is cogni- 
zuble by a Civil (^ourt and Ihut by a Court of Mmall Cans -s, (Reid, ().•}.) 

Mohan Singh v Taj Mohained — I 2t) P.R. 1912; 

64 P.W R 191H; lUS P L H. 1913; 18 PC. 582. 

—— Small Cause C'ourt^Suit for value of skms-’^ Custom, 

A suit to recover the price of skins of certain animals ullegcd 
to hplong by custom to plaintilT is not excepted from the coguizauoe 
of a Small Cause (‘ouri. (llutligan, J.) 

Rilla r. Chhuta.—159 P.L.U. 1911; 174 P.W.R. 1911; 

10 1 . 0 . 35 . 

—~ Test of deterrtuning^Forum^Clainx luit. 

In a regular suit hrought by an unsucces’ifui objector to the 
atlacbineiit of immoveable property, on the ground of his being its 
owner, to which lliw juilgnient-dehtor is als) a party, the jurisdiction 
and Course of appeal depend upon the market value of the property 
and uot the decretal amount. 

OuiTEU.—•The decision in such a case is resjudicata between 
the plaiutiff and the decree-holder ns well as tlie judgment-debtor 

94 P. R. 190W, 74 P. \V. 11. l9li8(F.15;; 17 A 69, (oilowed ami 
exphitned X 05 P. U. 1906; 67 i*.W. U. 1906 ; U2 P. U. 1906; 

174 P.W. U. Ivt06, disserxfed. 

Where a person relies on a certain will winch has not been 
proved, he is not bound by any particular sentence to bi found 
ttiorein that may he adverse to his interests. 

Where a sale deedi.s in favour of a dancing girl and her 
daughter able 10 euro, there is no presumptiou of the latter’s bedng 
btuami purchu’-er. 

In case of a sale in favour of two persons, the presumption is 
that their shares are tqual, if there is no proof of their respeoliva 
i iteresls tlierein. 

Where a literate person signs a deed of transfer as a marginal 
svilness and also appears before the Sub-Registrar to identify the 
executant, iu wbicli a Will has beou acted upon and referouoe is 
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JURISDICTION—Valuation. 

given to it specially, the presumption is that he is fully aware of 
its contents and makes an admission of the will being genuine aud 
valid and no further proof is necessary when the will is set up 
against him afterwards, but others affected bythe will are not estopped 
from disputing its validity, etc. 

Parties in this case relied upon Muhammadan Law. 
(Robertson and Chevis, JJ.) 

Kalla Mai V. Shamas-ud-Din & Mtt. Malik Jan.—2fi9 P.W.R. 1912; 

41 P.R. 1915 ; U P.L.U. 19l5 ; 

17 I.C. 196. 


Valuation of iuit — Apppal~^Fnrt^'ir appaal—Claim for po^sAesion of 
house—De.f’reA on paiftnent of nertatn nun for tmprovemenli—C<Jurt Fco 

Act ( VII of 7570) Section 7 V (e), 9. 

In a suit for pjssession of a hon^e the plaintiff is bound to 
Btate market value of the house and he must pay Court-fee on the 
value stated by him. When it appears to it or the defendant pleads 
that the plaintiff has under-estimated his claim, the Court ought tu 
take immediate steps under section 9 of the Court Fees Act for 
ascertaining the market value and order deficiency in (Jourt-fee to 
be made up, if enquiry shows that the value has actually been under¬ 
estimated by the plaintiff. The value fixed by the plaintiff is a 
tentative one, and it is the value found by Court, aud uot that stated 
by the plaintiff, that governs the jurisdiction of the original (,ourt. 
Where it exceeds the jurisdiction of the Court, tho Court must return 
the plaint for presentation to proper Court, at wliatever stage of 
the suit the true value may be deterininod by it. bimilarly, the 
Appellate Court has no jurisdiction to adjudicate on the appeal when 
it finds that the value of the suit exceeds its poonniarj jurisdiction. 

The plaintiff sued for possession of u house which he valued at 

Rs. 90 in the Court of a Mantifoi the Ist Class ami obtained a decree 
for possession on payment of Rs- 684-7-0, value of improvements to 
the house by the defendant. He appealed to tho Distriot Judge 
ugainst so much of the decree as awarded compensation for iinprove- 
iiienls, and the District Judge held that he had jurisdictiou to hear 
the appeal, //eld, by the Full BjiioIi, that the District Judge hud 
no jurisdiction to entertain the appeal. (Reid, tlattigan and Lai 

Chand, JJ.) ^ 

Abdul Rahman r. Charog Din.—19 P R- 1908; 

129 P.L U. iyU8; 3» P.W K. I90H. 


Kaluatfon— Accormtsuit—Course cf appeal. 

In a suit for accounts, wb'^re the plaintiff bus valued his 
claim at a sum not exceeding Rs. 5,001), the appeal against the 
preliaiinarv decree passed in favour of the plaintiff lies to the 

Divisional Court and not te the Chief Court. 

When, in a case, appeal lies to the (^hiet Court, but is filed 
ill and heard by the Division Court, and a further appeal is tiled m 
the Chief Court, tho further uppoa! may be converted iuto a hr^t 
appeal, if this coarse does uot prejudice any of tho parties. 
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58 P. R. 1902; and 46 P. R. 1906; 94 P. L. R. 1906; 3 I. C. 365. 
distinguishtd. In the caso of a joint Hindu family carrying on a trading 
business, the ordinary rules of partnership do not apply inioio:tho 
concern must be governed also by rules of Hindu Law. and one of 
such rules would be, that the death of one member of the family 
cannot operate to dissolve the family partnership. But it is equally 
clear that, where a partnership is composed of certain individual 
member of a joint Hindu family and outsiders, the relations of the 
parties are governed by the ordinary law of contract and not by 
Hindu Law. A. 373; 28 M. 344. referred to. 

Some of the member of a joint Hindu family entered into a 
pattn^rship. The deed did not show that the members of the family 
were acting on behalf of the family. It was contended that on the 
death of one of the member of the family, the partnership, was 
dissolved, fields that the contention was valid, 

fields also, that no extraneous evidence was admissible to 
prove that the members of the family were ac»ing on behalf of the 
family in the concern and not in theip individual capacity. 

A suit for accounts after the dissolution of a partnership is 
governed by Art. 1((6, Limitation Act (1877), 

Copies of documents required by S. 7H or S. 86 of the Rvidence Act 
to be certihed are not admissible in evidence when they are not duly 
certified. The Hhief fVurt held that the scveril acknowledg.nnents 
relied on by the plaintiffs did not extend tbo period of limitation, 
as they did not fall within the purview of S. 19 of the Limitation 
Act. (Johnstone and Chitty, JJ,) 

Ram Pershad y. Rattan Chand.—87 P. L. R 1909; 4 I. 0. 9*29. 
yaluation^Claim suit~~^Value, 

The value for purposes of jurisdiction both in the original Pourt 
and in the appeal is the value of the pr>'perty when the contest will be 
not only between the claimant and the judgment debtor. (Robertson & 
Shah Din, JJ.) Saidar Begam v, Mehr Chand.—89 P.L.U. 1913; 

82 P. R. 1913; 38 P. W. R. 1913; l-^ I. C. 8-2(». 

— ■ Foluaiion^ Jurisdictional value of a snit by n landlord against ires- 
'passer for possession of occnpancy holding on hereditary tenants death—^ 
Tanqik haquq muzarian. 

that the jurisdictional value of a suit by a landlord for 
recovery of occupancy holding from a p rson alleged to have 
occupied it as a trespasser on the occupancy tenant's death is 30 times, 
and not 15 times, the amount of the land revenue, notwithstanding 
the defendant's plea that he has succeeded to it under section 69 
of Act XVI of 188V as an heir of the deceased tenant. 

IleUh also, that correctness of pedigree-table cannot be 
questioned for the first time in further appeal ; and that the document 
called “ kaqnq muzarin is admissible to show whether the 

common ancestor of a person claiming to succeed to an occupancy 
holding occupied it or not. (Rattigan, J.) 

Bhagta v. Phullu Singh,-—117 P. L. R. 1909 ; 

156 P. W. R. 1909 ; 3 I. C. 980. 
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Valuation—Suit for dissolution oi partne^sh'-p—Course of appeal. 

This was a suit for dissolution and winding" up of a partnership, 
rendition of accounts by the defendants, and a decree for such sums as 
the plaintiffs may be found entitle! to aojainst the proper parties. The 
plaintiffs valued their suit for purposes of Court-fees at Rs. 2,000; but 
added the usu^l clause that they would pay the additional fee if more 
was found due. The District Judge passed a decree for an am'^unt over 
Rs, 5,000, The defendants appealed to the Divisional Judge, who 
modified* the decree on oertuia points. The defendants filed a further 
appeal in the Chief- Court, and objeution was taken that the 
Divisional Judge had no jurisdiction to hear the appeal which 
lay to the Chief Court. 

Held, that the contention was sound, and the Divisional Court 
had no juris^’i'^tion to hrar the appeal. 20 B-m. 265; 1 P. R 1887 
(F. B. ); 63 P. R. 1891; 169 P. K. 1883; 20 P. R. 1879; 40 and 86 
P. li. 1892, Tiferred to. (Chatterji and Anderson, JJ.) 

Maman Mall v, Abdul Aziz.—58 P. R, 1902 

I Valuation — Vartnership^Accounts—Suit for dUsolutxon of partner^ 

ship and settlement of account. 

The plaintiff sued for dissolution of a partnership and a decree 
for such sum as he may be found entitled to against the defendant. 

He valued the claim approximately at Rs. 130. The suit was 
tried by a Munsif who bad pecuniary jurisdiction up to Rs. 1,000 and 
a decree was passed by him for Rs. l,fi76-4-3. The defendant 
appealed to Divisional Judge and consented to a decree for 
Rs. 1,000 to be passed against him and the decree was passed as 
prayed for by him. On further appeal by the plaintiff — 

field, that the Munsif had no jurisdiotiou to pass any decree 
iu the case once he found that the amount due to the plaintiff 
exceeded the pecuniary limit of his jurisdiotim and that the decrees 
passed by the ilunsif and the Divisional Judge must be set aside 
and the suit remanded to a Court competent to hear the case. 
168 P.R U8S; 58 P.U. 1902: 3! Cal. 365, foliotoed. 21 Cal. 

referred t>. (Johnstone and Rattigau, JJ.) 

Manna Lai tj. Samanu.—46 P.ll. 1906; 94 P.L.R. 1906; 

62 P.W.R, 1906. 

— 7aluation — Pre-emption suit — Appeal. 

field, that, for purposes of determining the course of appeal 
in a pre-emption suit, the value for purposes of jurisdiciion must 
only be looked at and not the amount which the pre-euiptors may 
have to pay. (Kensington and Chevis, JJ.) 

Gujar p. Fatteh Jung.—225 P.L.R. 1912 ;201 P.W.R. 101-'; 

15I.C. 407. 

Valuation ^Pre-emption suit—Value of propertjf—Claim f or compen^ 
sation by defendant. 

Heldt that in a suit for possession by right of pre-emptn n 

the value of ^le sait for purposes of jurisdiction is the value of ihi 

property which it is sought to pre-erapt. It must ordinarily and m 
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JURISDICTION—VALUATION. 

the absence oE special oirounistince^ su^^ostivo of t/i'il'i HUi on the 
part of the plaintiff be determined with reference to the claim made, 
and not the defence set ap by the defendant. lleUl, further, that 
the value of the suit is not affected because the defendant claims on 
equitable pfrounds that compensation for improvements be paid to 
him before the plaintiff can take possession. (Robertson, J.) 

Dharm Chand v. Girdhari Lai.—38 P.L.R. 1902. 

- Valuation — Pre-emption suit — Appeal^SuiU Valuation Act (VIIof 

J887), S. 11 — Court-feeayment of deficiency after limitation 
period. 

The District Judge declined to hear an appeal in a pre-emptiou 
suit valued for putp'^sos of jurisdiction at less than Rs. 100, decided 
by a Munsiff of the 3rd class, on the ground that the suit was under¬ 
valued, and the true value for purposes of jurisdiction, was over 
Rs. 100. The District Judge also held that the plaintiff could not 
he allowed to make up the deficiency in the payment cf Court fee after 
the period of limitation prescribed for such suits had expired. 

Held, (I, that the District fJudge had overlooked the provisions 
of section 11 of Act VII of 1887 (Suits Valuation Act), and that he 
should have acted in accordance with them : (2) that as the case 
fell within those provisions, the proceedings of the Munsiff were not 
void for Want of jurisdiction ; (3) lhat the deficiency in the Court 
fee could be levied after the period of limitation bad expired. The 
Chief Court remanded the appeal to be determined by the Divisional 
Judge having jurisdiction to try the case. I. L. R. 15 All. 65; 
10 All. 11 ; 23 All. 4.i3 ; 24. All. 218, not followed. 3 P. R. 1893 ; 
C. A. No. 635 of 1902; 1. L. R. 19 Cal. 780; lU Cal. 44, followed. 
(Anderson, J.) 

Ram v. Taja.—74- P R. 1903 Note: 173 P. L. R. 1903. 

—^ Valuation — Pre-emption suit —Claim for pre-emption of land-^Conipe- 
iency of Court to entertain a suit with regard to its value at thirty times 
the jama, its incompetence to decree possession on payment of a sum 
beyond the limits of its pecuniary jurisdiction—Suits J aluation Act, 
S\ 3 and 4—Return or dismissal of plaint xohen claim found beyond. 

Held, lhat S. 4 of the Suits Valuation Act while it gives a rule 
for the v'iluation of suit for pre-emption does not authorise decrees 
being given beyond the competency of the Court. Accordingly, 
that whore the v.due of land at 30 times the Jam » was within the 
jurisdiction of a Munsiff 3rd clas^, he wis competent ti entertain the 
suit or pre-emption of that land, but had no ju»’isdiction to pass a 
decree for pre-emption on payment of a sum of money beyond his 
pecuniary limits of jurisdiction . 

Held, that strictly sp*aking the claim ought to be dimissed, 
when it is found beyond the competency of the Court to decree ; 
169 P. R. 1388 ; 20 P. R. 1879, referred tO', but following the ordinary 
praotico it was returned to the District Judge for being sent to a 
Court of competent jurisdiction through the pUintiff to whom the plaint 
should be returned. iChatterji, J.) 

Waravam Singh v, Bela Singh,—18 P. W. R. 1907. 
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- Valuation\for purposes of^SuU under 0.21, 7?. 63 htf decree-holder- 

__ Value\of ^suit. 

In a suit for declaration under Order 21, Rule H3, of the 
Civil Procedure Code, 1903, by the decree-holder, where there ie no 
dispute as to title between the judgment-debtor and the other 
objector and the former is mere a pro forma defendant the value of 
the suit for purprsce ol* jurisdiction is the amount of the decree 
(Chevis and Shadi Lai, JJ.) 

Bhagwan Das v. Kanshi Ram.—253. P. L. R. 1914; 

145P.W.R. 1914; 25 I. C. 180. 


Valuatio9t of svit—SuH for d**c\a.fo>iio% that certain house is not Haile 
to attoehoien* and sale in execuHon of decrte — Value of property and 
amount of decreetsubordinate Judge, Second Class—'Amount of 
decree below Bs. 5,000 but value of house Bs. 1,000—Competency to 

try. 

Held, that for the purposes of jurisdiction, the value of a 
suit foi a declaration that certain house is not lialde to attachment 


and sale in execution of a dl(?ree against both the decree-holder 
and the judgment-debtor, is the value of the property, whether the 
judgment-debt r resists the claim or not. 41 P. R. 12^^, followed. 
Held, C( neequently, that although the an runt of a dfcree was less 
than Rp. 5,000 the house in dispute having been found to be of the 
value of Kp. 10,000 or more, Subordinate Judge, II Class, who hed 
power only to try cases not exceeding Rs. 5,000 in value had no 
jurisdiction to try the present case, (Shadi Lai and Martineau, JJ.) 

Shiv Ram v. Khurshed Ahmad.—1 1 ah. L. J. 87. 


Valuat oa—Suils Valuations Act (VIIof 18S7), S. 8—Further appeal 
-'Punjab Courts Jet (XVIll of 1884), S, 70 (t) (b). 

The plaintiff filed an application under S. 70 (I) (a) and (6) 
of Act XVIll of 1884 as amended by Act X 'ey of 1S99 in a suit 
fora perpetnal injunction to thj effect th it the defendants shoull 
not rPtuin the plaintiffs from saving prayers in a certain mosque 
and from setting up their own Imam to lead ihe prayers of their 
congregation and from performing other ritual oouuected with the 
Divine service. 

Held, that the application did not lie, under S. 70 (1) (b), 
as the value for Court-fees was the value for purposes of jurisdiction 
and that value was assessed in the Court of first instance and in the 
Chief Court at Rs lUU only, being less than Rs. 20U. 60 P. R. 

ISdQ, followed. (Reid, J.)' 

Umar Din v. Abdulla.—43 P. L. R. ’9o3. 


Valnation — ifo set aside sale of landed property. 

Htld, that for purposes of jurisdiction the value of a relief 
claimed in a suit for a declaration to the effect that a sale-deed 
comprising landed property was invalid must be calculated at thirty 
times the land-revenue, and the consideration entered in the sjIj- 
deed is immaterial in determining the value. (Clark, C. J.) 

Murad v. Mit. Ghulam Fatima.—71 P. L. R. lOOs. 
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Contract for o/ oood9^Plao>> wUrg perforoiay^cc oompUUd. 

1 IS ft rosiJflnt of Lahoni and def-ndunt a rosident of 

Cochin. Ihe parHes mada a oontraot under which d^‘f«ndant was 

to supply plaintiff with oertain goods and send them off for Lahore 

within one month. Plaintiff paid in advanoe, a part of the price 

fixed and the balance was to be paid by u bill drawn by defendant 
on plaintiff s firm at Lahore. ^ 


The goods were not despatched, and plaintiff sued for the 

recovery of the money pfdd in advanno and for damages, and the 
question was whether the Lahore Court had jnrisdiotion. 

FTtld^ the suit lay at Ijihore as that was the place where the 
contract was to be performed or performance thereof completed, 

‘n^aniug of Exp. Ill (2), S. 17, 0. P, 0. 

(Clark, 0. J.) 


Premji Khetsey v. Gliiilara Sarwar Kban —30 P.R. J908 ; 

85 P.W.R. lyOfi’ 

kidnapping $ye Penal Code, Ss. 361— 303 

laches. 

' ' ^KjJftitjt of’^K^eot of Oft 

Ttiat as the document was silent as to inter'st, • and B 
waited f.(r several years and did not take earlier steps to recover the 
amount of his advance on A’s failure to carry out the ooutruot, he 
was uot eq iitably entitled to interest. (Kensington, J.) 

Dharam Singh y. Ali Murad Khan,—6 P.L H I9l2 ; 

219 P.W.ll. 1911 ; 12 I.C. 616. 


*Suif filed after great delay. 

Ihldt that a suit by th« daughter of the deceased proprietor 
based on right of succession for possession of immoveable property 
which the defendants, colluteraN of the deceased, had held for 11^ 
years was not liable (o be ilefeutod on the ground of great delav in 
filing the suit, iinld, also, that tlie property being self acquireil 
of the jiroprietor the collaterals were not entiiled to succeed to 
it uudor Hindu Law or Cus om. (Keid, (\J. and Kattigan, J.) 

Mst. Bua Ditti v. Wariam Singh.—212 P W.U. l'.Ul; 

64 P.L U. 1911; lu 1,0, hly. 


LAMBARDAR—APrOlN'lMENT. 

— ifttoient of — D squal fixation of Candidate —Lind Revenue Rule 

AV 277 {VI) (fl). 

Tne Counnissioner cancelled the apoointment of the petitioner 
as lanihardar, on the ground that he inherited from his father, the 
deceased lambirjiry less than one ku'ki bhtgha in the vtllago, though 
he hud land in the adj lining village, which was sulHoient security 
for tiie revenue for wbiou he was responsible us lambarjur. fJthli that 
the order of the Commissioner was wrong, as under section 77 of 
the Punjab Lund Revenue Aot the Government could proceed against 
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LAMBARDAR—DISMISSAL. 

tho land of tbe iambarUar in the adjoining: village in case of 
default in payment of ffiv-nno Under Land R venue Rule [77 fid) 
absenoe from tbe (state is a di^^qaatiBcation only if for that 
reason the lumbarUar U unable to discbaree the duties of bis office 
(Tnip r F. 0.) 

ChabattJ. Murad AIL—2 P.R. 1903 Rev. ; 98 P.L U 1903. 

for in bti-inest—A 'Q’ifition of property h^'fore v^canGy 
i* fiUed ftp-^(jrov>i({ for re-an/’OintMient. 

When a iaynb irifar is di^mi^sed for indebtedness and before tho 
vacancy caused by bis di>!nissul is filled no, he acquires sufficient 
property by gift or otherwise, ho should bo re-appointed. It is 
inexpedient to change la>nh.ir,lars if a change can bo avoided. If 
from whatever cans®, there is sufficient security £.*r the recovery of 
the revenue fi r which the lambir^iar is responsible, h« should not be 
dismissed for indebb tlnos^, (Tupper, F, 0.) 

F..kira V. Munga—3 P.R 1'.'03 Rev. ; P9 P.L.R. lOffi. 


Vtsmtstal of for failure to m recrutUng—‘ Wheiher ground 

for (Xclu'iinij th^ faruity from Lamb i^'darx fucOf^snon 

Where I'l was a hereditary cl (imant to the headmanship and 
hi.s father was di>Mij'.sed from the post of Laniliardar for failure to 
assist in rocruif ing. 7, tliere ur« cert ain otfeuces, whicli exclude, ami 
properly exclu 1« all me nbers (jf the family of the offender from the office 
of (loadjnao. But the faduro of particular iodividual t > assist iti recrui¬ 
ting iinl»ss he is a inemb r of a tribe or family, which for speoitio reason.*!, 
0 .( 7 ., tho lack of connec io'is with ihe cla<s“s irom whom reornit.s are likely 
lo be obtainable, is pormanoiitly unlikHly to be siiooH.ssfiil in this 
^r^spMct, is not a m it.ter which should exclude the claims ( f the 
family. (Maynard, F. ( 

Haidar v. Xiie Crown.—4 P R. 1919 (Rev.); I. C. 861. 


to the •ffi-'B of. 

The limits (’f rebltiol)^hip within which the rnle of primogeni¬ 
ture must be applied in appointing u Lanibardar are laici duwu iu 
Revenue Rnle 17w (i) (a). 

Wh^ro both llie claimants were descendants in the male line 
of the paternal grandfather of the last incutiib*nt, one who bHlong»*il 
to the senior branch of the family ami was one degree nearer (o the 
deceased appointed as a Lanibardar nutwitiistanding ihe fact that 
no oommon ai»cestor h »d hehl the ofiice before. His claim w»s 
held not prejudiced by his father’s temporary absence from the 
Village. (Tupper. F.M.^ 

Yadu tt. Dani.—5 P.R 1901 R'*v.; 108 P.L.R. MdT. 


Suf'eesior^Apvoinlnipnt of indefauU of an kt't of lait ifiOf/mftent — 
Rival claimant -('cllrctor*! dtscrefiotmrxf ptic-r of appoiutine’d 
ut't ordinn-'ily to ho intr.rfe'ed toi(/i — La>nbar lari Rfle iVo 16. 

Il’Ll. that, whore a l.’iubardaT dies wi bout hidr.'f, the 
question of tbe appointment of a siiccess<,r should he dealt with 
under Rule 15 of the Limhardari Rules as tlioiigli it were a case 
of the first appoiuimi-ut of u lambarda''. IJoL'it that, uo officer 
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LAMBARDAR—S’^'CCKSSION. 

making an appointmeut under Rulo 15 of the himhardari R„lo<, u 

at hherfy to cnnsid^r all m-iUer.H which may rpas )nahlv be reaardod 
as rolavent to the Miitnhilify of an appointment, and he evppcted 
to dpcidn between rival eandidates according to (be general balance' 
of their respective claims and of the admini^-tr »(ive ad vantages 
or disadvantages, of appointing each resprotfvely. Tf he exercise 
his dUoretion in a reasonable manner, neither ignoring nnv portion 
of those matters which he ought to considnr, nor perversel/ rnnnino 
counter to lh« general sense of the rule, his dpoision oiioht to be 
allowed to stand, and the mere fact, that an anpellate or^Veyisino 
omoer lakes a different view of personal claims is not a good reason 
for upsetting or modifying that .leoisi >n. iMiynaril, F (1.) 

Chandria Mashir Ali r. Malik r'biragh Khan. —1 Hi V l^.R 10 )K* 

1 P R. I9lt< (Rev.,; 2 P.W.R. It)l8 (Rev.); 45 J.n. h?’ 

LAND Acquisition act. 

Award — Coll‘’Gtorg* awird,final ex^iept by remely unler Ant _ 

Juriidiahon of Court. 

Where under tho Land Acquisition Act the plaintiffs’ claim 
was adjndioatfld on hy the Collector and they di<l not within the 
prescribed time uwail themselves of their right to demand rfferonco 
under section I S of the Act. hut br-mght a sep irate suit, in a Civil 
Conrt to ontest the aw ird. IltUy that the suit did not lie. 
(Robertaon and Kenaington, dJ.) 

Sher Khun t-. Shamslior Khan.—:i7 P R. PJOS; 

35 P.L.R. 1905' 


— in Cates of. 

In Cases nnder the Land Acquisition Act, costs should he calculated 
• in the same way as in ordinary suits, 31 Rl. 32.s : A. No 144 of 

iyi3 (unpublished), r^^err^d. (Scoff S nith and Brodway. .1.1 ) 

Dayenand Anglo Vedio College Management and Trn«ts 

Society w. Secretary of State—lit) P.R. 37 I.C 7GO. 

- Compensatton for area recorded as S/iimtlat but cUinini as exelusive 
property. 

Whore H. M , who in the settlement papers were entoreil ns 
tenants at will of a ceriain area out of the Shauilat of the village, 
contended that they were its ‘xclusive owners ; —. 

//W'i, ihat their conlenfion u good inasmiicli as the follow¬ 
ing circiimfltances are sufficient to rehut the presumplion arising 
from the Selllement entry : —; I) That (heir proprietary li-lding 
iminoiliatfly adj-dns (he area in dispnle. Tiie rule is (bat when bind 
is emerged llm person who owns Iho adjacent land is eniilled to 
get it. (2) That (hey have been in possession as owcers ever 
since the area emerged and have reclaimed it. 

also, that in laud aequisiiion cases persons diliherately 
omitting to claim the property to ho acquired or aooeptiug Ihe award 
treating Ihe land as Shamlat are ordinarily estopped from afterwards 
ossorting their right before the Civil Court. (Clark, C. J ) 

Haji Umar Din v Kh.iir Din.— 13 ^ P.W.R. IqOO. 
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LAND ACQUISITION ACT. 

■ Land acquired by Government — Compensation—Prinoiple to be applied 
m awarding compensation. 

When land is acquired by Government under the Land 
Acquisition Act, the principle to be applied in awarding compensation 
under the Act is :—That an owner is entitled to have the price of 
his land fixed in reference to the probable use which will give him 
the best return. I, L. R 11 (/al. lOb; 10 Bom. 5tS5; 15 Botn. 279; 
16 Mad, 3fi9(P. (J.): 44 P. U. lVt04, referred to. (Ohatterji aud 
Uattigan, JJ.) 

Hira Nand t*. The Secretary of State for India —21 P.R. 1905; 

132 P L.R. 19ii5. 


■Bcope of^-^Refund^ prorision. 

IJeldy that ail order made by a court in a proceeditig under 
the Land Acquisition Act directing a person wiio has rwoeived the 
money award-'d to him to refund it, is not appealable. 32 0. t^2L 
/otlowed. IJfIdi aUo, that as tliere is no provision in the Act 
empowering the court to make such an order, its order is wholly 
without jurisdiction so as to justify interferinoe in revision. 
(MurtiueaU) J.) 

Gobar Sultan ». Ali Mohamad.—3 Luh L J 421; 

63 I D. 1. 


S. 3 (6)—Perron interested. 

Heidi that a lessee of lands acquired by Government with 
five years to run is a *‘per.«on interested** within the meaning of 
Section 3(6) of the Land Aeqnisition Act. (Reid, J.) 

Mehur Bussu v. Collector of Lahore.—P.R. 19tl2; 

lij4 P.L.K. mi. 


B. 3 (b) **Person interested** meanintj of, 

A person who has entered into a valid agreement for the 
purchase of land is a ‘‘person interested** within the meaning of 
S. 3 (b). (Shadi Lai and Murtineau, dj ) 

Chuttuu Lai r. Mnl Ch.iiid.—18 P.R 1^17; 

26 P.W.R. 1917; 37 1C. 

8. 9^D<xn\ageSy r/aim /or, if iHrtatn>i6ie —Market value at the dale 
of acquuiUon. 

In a suit for enhanoHment of oornpeneation awarded by the 
Collector for land ooquired by a public body for a public purpose a 
oJaim for damages for .s» v» ranee cannot be entertained by the Civil 
Court unless it was originally made b^^fore the O-diectur. 

Tne question of the market v due of Ian I at the date of the 
acqui'-ilion does not depend on the re>ult of the acquisiiiou. 

(i;tievis, J.) 

Umar Daksh c. The Seoretarj' of Slate.—145 P.W.R. 121^^ 

^ 46 I.C. 91^6. 
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I.ANP ACai’lSITIOX ACT, lSn!,Ss. <i 11. 

—S,9 — Xofic^ to persons intercsteff—Ch/tissioii fo make dnhn on 
fireif—Innsitictiofi of collector lo co>isi<1er claim before aicard. 

In a laml acquisition ea^e it appf-arud fliat the notice issued 
\)y the ('ollector under 9 of the Act diiectcd the persons interested 
to opi'ear and state their objections on the 20fch July 1912, plainliiT 
failed to appear on the date in spice of the fact that the notice' was duly 
served upon Idm. Eventually he appeared on 21st August and filed 
written objections which were considered hy tlio Colleotor who mad-- 
Ins award. 

that the plaintiff could not bo said to have omitted to 
inalvo a claim pursuant lo the notice given under S. D.nV'rely because 
lie did not make it by tbe date origin dly fixed in the notice ; and tha', 
iit any time before giving Ids award the Collector had jurlsidictlon 
to deal with any claim made to him under section ‘J (2) of the Act. 
'Scott Sm-th and Sliadi Lai, JJ.) 

Tlie Secretarv oP State r. ^ohan Lab—GU P.R UU8; 

70 1918; I t I C 83:1. 


■'is. n, J'2 anil IS — .ficiril—licquisites of o ralhl awaril'^Reference itt 
Ronrt—In the absence ut' a calul award—Jurisdielion of Civil ('ovrt. 

Where a declaration is made, under the provisions of Ss. 0 an.l 
7 of tbe Lind Acquisition -Xet, IS91, and an officer, for instance, tlie 
Pepn'y Commissioner, is directed to take rrder for the acquisition 
i»f the said land, it is competent to llic officer, appointed in tlie 
Government notification to take order for the aiMjuisition of tiu* 
property, to direct of hi< subordinate oflicpiv to make enquirv and 
to report to him, as this is not a judicial pioceedino*, and su h a, 
procedure would not be ill.‘iral. It is |)<»ssible »liit the duly authorised 
officer may, in such Crt«es, adopt liis Mihordi atabs r-^port as the award 
to he made under S. 11. liut. in every such case, it is essential that 
the oni'‘er, who has to make the award under his laud, should, 
by unequivocal word-*, signify, tliat this report was acoepted hv him 
.as his award. a!ui that 1 is full signaturf sliould bo appended l » 
this tloclaralion ; it is not eiionjh for liiin I'l append mendy his 
initials to his endorsement of approval : an award hearing ntily 
liis initials, docs not conform to tiie provisions of S. 11 and is tlinrefore, 
no award at all. 

Whcie a notidciPion, issued under Ss. G and 7 of the Act, 
authorised tlio I>cputv Commissioner of Lahore to take order for 
the ac(|uisiliou of the property, th; person anthori-ed to act a.s tint 
f'ollector for the purposes of S. 7. of the .Act is the Deputy 
(’ommissioner of Lahore for the time being, aud that ollloer, and that 
ollieer al<*oe. is compst-nit lo make an aw-ard under his hind for the 
purpose of S. II of th) Act. The provisions of tliis geetioa, requiro 
that a certain tlegree of £ »rniality shall attend tlio making olan 
award, and an award, wiiich is under the hand of a person other 
than tliH person or ollieial authorised to fake action under S. 7, eaunot 
be said to be under the band of the Coilectur. and this 'oo thongii 
tile person purnorting to make the award slates tliat he i* H<ding for, 
or on behalf ol the Deputy '’'onimissi-uier. 
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land acquisition act, 1S94, Ss. 11 AND 12 . 

nnCl t''*: Act is not “.imde" 

ns. ’to Um "hH t i/“rt‘„ Vt 

W • ni^uit, as sor^ii as it is sic»*n»iil Kv thi 

nnd Sbah X ii." (f^'^ttigaa 

Arnodon.aUl ,.. The Soeretary of State for India in Conncil, - 

If 1 L.R. in(.9; 16< P.W.R. 1908; 123 P.R. 1908;.U C. 914. 

L-Priur/Z r<iM„o~V>-obMe fufure 

use—I nnaple • f assessyig—Vompemation. 

referenet”^')!’ > ‘c have the price of his land fixed in 

to r nnt i. ft" " '^hich itialitelv 

MfeLrr \VI,» ' ^ ^'*2 '’ L.l!. 1905, 

innetion" of 3 I '1®^°'^®’ *1“ 'n suit was situatud near a 

Railiviv s at convenient distance from the city and the 

near fntX’f'-'I .•'''®"' '‘'® "f its being used in I ho 

in*'* to the r'lf' its price must he aceessctl acc tJ- 

to the rate ot bu.lrlinfj sites. (Kattigan ami Bemlon, JJ., 

‘Secretary of State for India v. Nanak.—126 P.L.R. 19!6; 
_ 61 P.W.K. 1916; 35 I. C. 2S3. 

of CouH-Govennnenl 

aengtug title of cla:m>nil. 

Divisional Jiuhre is bound to decide a case 

when the Co lector finds that the clai.aiaut has an assessahlt-intc-ie^^t 
n he property acq.nrcd, and he cannot decline to exorcise juris- 
c lotion on the ground that tiu Govemnu-nt denies before hi.n the 
t.tle of I he claimant to the property. (Johnstono and Hurrv. JJ.) 

Amolak t>hah v. The Collector of fjahorc.- 115 P.R. 1906; 

fe7 P.L.R. 1907; 150 P.W.R. 19';6. 

Ss. 11 and /2 I iovivrtal aicord — Reference iosnptnor officer 

^/^regnjar proceedings prior to award—Jurisihetion of Civil Court 

,Vr',.y after appninlmcnt under Govern^ 

inenl Notification valid - Ibid— Ss. 2S,2i-M„rkH value—Spnidatire 
useiu. vHue, hic to contemplated use of land after aequMion-Ueh.if 
tn Government NotificHion, effect of. 

//fc'/f7, {1} that a propo^cnl award bv a '■ Collectorf-peciallv 
nppoitUcd for purposes of Lind AcquLition, subiniited for approval 
ami 01 ouh-r.s as to Its announcement to his supoiior otficer (the Dep ity 
ComiTussioner) under departmental rules was not an ‘* award'Nvit bin 

ft **A'^ */*V^ 1*/ ^ writing did not show 

4. n conceived Itimself !»> be Sotting down on p.iper 

what Government inteudcd to p.ay as compensatiou to the owner.,. That 
e pi<^eo( in^8 o Reveuiia antho’^ities pri^r to the makin*> of 
award being purely administrative ami in .m w,,y j ulici.il, the irragu- 

»hnil^crtr ,*P th** Oep-ity Commissioner in trinsferrinir 

0 umself instead of simply recording bis ojiinion and retiiru- 
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M>>fc . . ) * the lands 

^ ’ at a rale far above vL 


land acquisition act, 1891 ., S 18 

igssnteri :• ,:s"^ rs 

thr* Id ^ ^ ‘ Nolillcatinn to take or.ier fo^- 

10 be Z"i for the h r'* ■'‘"r T"'* 

bi J award after he l''Vk'^'* ^"'’y aiithoriaecl to make and announre 
IhoZ ter Wbl become specially enp.weroj to deal with 

for more han , '’‘"r Z'' •'^’tifie^tion under S. 6 

3 eai the raarLet value of the lands or on near tho 

vate individual 

HI previous \eare. * ~ .. «uat had obtained 

is not liable to pay at the 

under S t! whf 7l ‘ “‘® ^iolilication 

>bo ccntcmnljl r'^ \ T° speculative due to 

ia to tal e H i nci^ai^ition; (hat the eoireet wav 

!i.e rats ^ assess the plots at 

announ.fil would have obtained if (Tovernment bad never 

(Johnstone aifd itt^Z, JJ.)"’"'''"" “ 

I'armanshah v. Tiie Secretary of State. P. R. 1907. 

C.„rt, conle,U> of-Order 

Of lolltctor on revision by Chief Court, 

make-ZtfoZ''’“’-“ Collcetor making a reference, or refusing to 

nTubic r .o "‘-"-"'f J'': 'c-ully and, therefore, his proceedings 

uie &uhi^*t to revision by tlie High Court. 

■i.Mir “f object to the award of the Collector 

ca to he made to the CoMt/’ and then adds in 

ZThf liff^ .Z"** '•■'"r i"' 1‘^‘ P^>’PC‘-ly that the eonipensalion paid 

w.l l .'p l"•operIy that the compensation for fire 

wells and Oth r buddings is too low, he does give grounds for the 
rflerenue. (Julinslone, C.J.) ^ ^ 


5 . IS- 

Court 


Secretary of Htuio fur India r. Jiw.'in B:ikhsh.--67 P.R 1916- 

73 P.L.R. 19.7; ISO P W K. 1916; 3G T.C. 213! 

■Or'l.T 0 / Collector fejecting application for refereuee to the 
-Junsficfion of Chief Court to interfere, 

Iletft^ that the Chief Court has no jurisdiclion to revise an 
order of a t ol.cclor under fe-tio i 18 of the I.and AconiHition Act 
jyheihe.- parsed by nim as a itevcinie OfHcer or Revenue Court 

laoiZ e. Collector of Merg-de (1 Lower Uiirma li. 

folloired AdininistralorOoPeral of Bengal r. Land Acquis,tioii 

Collector (12 Cal. \\ . N. 2.11: and Kiisna Das Uav v. Lind Acquisition 

Co leerorof fa'ma ^10 Cal. W. N. m (.328)], di,,pproPet. (llatligau 
and CheVI'*, J.f.) j a/ k =, 

Rafi-ud-l)in v. Secretary of Stuie—65 P. U. 191.5 • 

Ud P.W.U. 191.5; 31 1. C. TG. 
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LAND ACQUISITION' ACT, 1S94, S. ].S. 

_ Ss. 18 and {dj — ''Person iriferested’^ — Meanin// — A(jreem*'nt to fteU 

land acquired—Person in whose Javonr agreement eir^eevied — Htter- 

ence at instance of—1 aliditg of. 

Where belovc the acquisition under the Land Acquisition 
Act of ji piece of land, an agreement to s^il it had been exeoutud 
in favour of a person who had also paid earnest monej' in nnvpuant*e 
of the agreement, held, that he was a “person interested'' in the 
land within the meaning of S. 18 of the Act and a reference to 
the Chief Coart at his instance, was quite competent. (Shadi Cal and 
Broadwav, JJ.) 

' rimltan Lai r. Mul Chand.-lS P.R. 1017; 28 P.W.R. 1917; 

:17 I- C. 8. 

- 16, .Pd—VraAice — IPil./tdrawal objection—Effect of. 

The Court is bound to decide all points the decision of whhli 
is necessary to enable it to pass orders as to the disposal of the 
money, iticliuUng questions arising as to who was the ])roppr heir 
of the claimant who had died after the dosposit of money in Court. 
4 G. Jj. J, 2oG, JoUowed. (2) Where the money is once depndted in 
Court, the Court is obliiied to nbeerve the provisions of S. 32 of 
the I-and Acquisition Act. in spile of the withdrawal of ohjiction. 
(Chevts, .1.) 

Nihal Kaur e. Secretary of State.—237 P.^^ 191*..; 

13 1. C. 550. 

.S'. IS—Uefered ce. it nder — Parties. 

^Si f/eld, that, in an appeal in the ease 
award, the only person who can be impleaded 
Secretary of Slate ; and if he i& not made a 

appeal is filed, there is in fact and in law no appeal at all so far as 
the respondent is concerned. (Kattigan and Beadon, JJ.; 

Takir Chand i*. Munitipal Committee of lln/ro.—59 IMl. 1J1>; 

59 IM..li. 1913; P.W.U. 1913; \>‘ I C.37. 

<S«. fS, 10 and oi- -Jiefei ence to hii is'ional Court after G ueeki 
lUiection of Ee/erence—Appeal ttt Chief 6’u?ir/— ft airer of f.imitattoa. 

More tlian six weeks a*'tcr the date of an award under the 
Aequisition Act an application wa.- made to the Collector requiring 
tliat the inatter bo referred under section IS of the Act to the t 
'Phe reference w.aa made in due course, but at the liearing ueroi.j* 
The Court, on objection be’ng taken, the application was dis-uiisseJ 
as time-barred under proviso (a) to section 1S : 

Uttd, tbnt no appeal lay to the Chiel Court from the order ot 

dismissal. . . . _ 

An nw.ard signed l>v a (.'*»llector as Land Ae»[uisitioi U.nc«'r 

suiruicnUy s:ilisfies tho requirements of the law as regards siguafnre 
and oHicial designation of theOHieer making the award, for ^ 
poses of the Aet. 1 Ind. Cas. 911; 1^3 P.R. !90S ; 19 P. L- R- 
1909 ; 107 P. W. R. 19t»S refer, fd to with the rommk that i?s heii 

note is incorrect. . ci- 

Tt is n(*t open (o n Colli rt«»r t<* waive the objeetion ot ninit.ii ion, 

au 1 it is alwavs open the ("ourt to h.nid th^il an appb’etition t.> a 


of a Land Acquisition 
as a respondent is tin* 
ic.spnndent when tlie 
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C-'IIeetor for refeionce couUl not form the lasia of referpno under 

eoctions 18 and 19 inasmuch as it was barred by time. fRattie-an anA 
Soott-Smith, JJ.) V K u 

Gbulam Muhyuddin v. The Secretary of State for India._ 

48 i\ R. 1914 ; 203 P.L.R. 1911; 149 P.W.R. 1911; 

21 I.C. 379 ! 


S. IS^Boference bp coUecior—lUghl of objector io argue points not 
raised—~Records of Settlements. 

Held, that, in a land acquisition case no question for which the 
objector has not asked the Cohector to make a reference under section 18 
of Act I of 1891 to the Civil Court cau be raised. (Johnstuue and 
Chevis, JJ.) 

Ilafiz Anwar AH v. Ram Sarnp.—ISO P L.R. 1914; 

81 P.W'.R. 1914 ; 24 I.C. 903. 


$9. t8 and 19 — Rc/errttce to^THrisionnl Civil Court—Limitation 
Totrer to extend — MinnyHi,—Jurisdiction of Court—Objection to 
juriuliction of Court—Odjectioa to junsdictiou — Practice. 

The Secretary of S'ate for In ha in (-oiincd is c mtietoiit ut any 
staee of the ease to take ohjcttlon to ti»o jurisdiction of Divisional Court 
to try a reference made to it by the Collector when the rt*ferenco is 
invalid in Law, e.g., if it has been made without any a|>])lioation 
having b^en made by any person agL^rieved by the award, or applica¬ 
tion ia made aft^'i* the prescribed jieriod. 

Tha period pres ri ed is in no case extendilde at the discretion of 
the Collector. An application on behalf of a minor for reference to 
Divisional Court mn't be made within the prescrineJ period, 30. Bom. 
575 at p. 285, f lloioed. (Uattigan and Beadon, JJ.) 


Tlie Sec et iry of State v. Hakim.—244 
01 P.U. 1914 ; 158 P.W.R. 101 4 


P.L.R. 1914 ; 
; 25 I.C. 448. 


Ss. 18i 30y 33 and 54 — lufet 'encc tn Court wider Si. IS and 30 — 
distinction between — Appealabilitt/ — Compensation—Investment of. 

A part of the property acquired under the Land Acquisition Act 
was the property of Mst. l\ a Jat wid.'w, who had made a gift 
of it to H. S. d'he Acquisition OfTicer miulc his award in fivonrof 
II. S. 0.^e of the widow^s reversioners, apUiel stating that II. S. 
was not entitled to the compensation money and on the application 
by S, the Acqiiisiiion OtPicer male a reference to the District Court 
under S. 30 of the Land Aequ'sition Atit. The District JudL^e 
held that H. S. had no better title in the lartd acquired than tlm 
widow and consequently was entitled during the life-time of thewddow 
only to interest on the compensation mon»y «nd directed that the 
compensation money be held in deposit and invested and theictercst 
thereof paid to 11. is. 

Heidi that the decision of a Court under a reference made 
under S. 33 of the Land Ae(pn<5ilion Act is a porlion of an award and 
us such appealable nn lor S. .54 of the Act. 

Hcidy also t'tat the reference under S. 30 is made solely 
oa the question of title by the Acquisition OfSoer of bis own motion 
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whilst the reference under S. IS is made in the apidication of person^ 
interested in tbe coippensatic n money and hence the reference in 
this case mn<t 6e regarded as one made under S. 18. 

The case was governed by Ss. 61 (2) and 33 of the Act and 
not by S. 32. fShadi Lai and Le Rossignol, JJ.) 

Hazoura Singh v. Snndra Singh. - 07 P.R. 1010; 

53 I.C, 580. 

- Ss. 18 and 26 — R'f/erence to Court, scope of^lhdyofJvdgt to coi.~ 

iider question of compensniivn in entirct//. 

AVhen a Cdse is referred under S. 18 of the Land Acqni'^i- 
tion Act the whole case is referred subject to the limitation con- 
tainf-d in S. 23 of Ibe Act and not merely any particidar objectn>n 
and tlie District Judge i-? empowered indeed bound, to consider tlio 
question of the compensation awarded in its entirely. 22 M. L. J. 
379 . followed. 38 Cal. 230. disR. (Sbadi Lai .and Broadway. JJ.) 

/ia-ud-Din r. The Sc-erctarv of State f"r India.— 

68 R W. U. 1921 

—^Ss. IS and 26^1tit'rrcnce to Court — llnquiry. Scope of. 

Certain land belonging to the appellants was acquired by 
Government. The special Land Acquisition Officer made a sej anile 

valuation for wells, building-*, trees and for the land, the total of tbe 

various items with 15 per cent addition amounting to Hs, 11,013. 
T’ho appellauts raised objections and a ref<rence was made undei 
S. 18 of the Land Acquisition Act to the District Judge of Delhi, 
who came to the conclusion that, having regard to prnvs paid 
lands in the immediatn vicinity, tbe market value of the propertv 
acquired was approximately Ks. Id.' 1*0 and as (bat sum with lo per 
cent addition amounted to slightly less than that awarded by t ic 
Land Acquisitioo Officer maintained tlie original award. Against 
this decision the present appeal was presented and it was contended 
that the Distri-t Judge had no power to examine the com|^usation 
awarded as a wh'»Ic, but should have eoiifined himself to a coDsideridiou 
of tlie valuation of the various jiarts iuLo which it had been sp it 

up by the Land Acquisition OGicer. . 

lleldt that when a case is referred under the Laud .Acquisition 
Act tlie whole case is rtL-rred suhj^'Ct to the limitation in 26 o 
tbe Land Aotpiisiticn Act and not merely any particular objection 
and the District Judge was tliercL^re right and indeed boun' to 
consider the quosiion of the compel.satitn :ti its entirety. U *■ 
21i),Jolloired. (Shadi Lai and llroadway, JJ.) 

/iia-nd-Dm r. The Secretarv of State for India.—1 Lab Js*. 

54 LG. 

-6. Is [2/ (bj—t'oliect'ir'R awtird when roinplete—Appltcntion jot 

reference to Court — Liwitatioii. , 

A Land Aequisiti'!: Officer made bis award on 3iJ Septein tr 

1909. One of the persons intere.-led ohjeoteii the tic.xt d«} *0 a 
part of the compensation being awarded to another claimant. 1^ 
on Ith Maich 1919. ihd CoUwtor directed the disputed ■'“um m h«> 






OIVIJ., UUIMINAli & KBVENUKJ. 




BANT) ACatUSITION ACT. \m,S. 25. 

paid to the latter. The objtHjtor on 21st March ItUO, moved tl\e 
Collector by an application to make a rcl'erenco to tlio C^>iirt under 
S. 18 of the Tiaiul Acquisition Act. 

Held, that, as the Collector’s avvard was complete on the 5^rd 
September lilOtb as soon as he apportioned the amount of compen¬ 
sation amon^ the rospectire claimants, and as the actual payment 
of the compensation money to the iliimants was not neces.sarv to 
the completion of the Collectors’s award, the application of 21st 
March l*M0, was out of time and therefore, barred hy limitatioti 
under S. IS (•>) (i) of the Ijaiul Acquisition Act. (Shth Hin, .T.) 

Milan Bakhsh f. Keroze Din.—203 B.VV.R. 1012 ; 

U 037. 

— S’'. 9?, Qi and ‘39 — CoMp- n'^aliun — IpjjoriionMenf between Landlord, 
mortgagee and Tenant, 

In a land acquisition case in which the main dispute was 
about (lie ajiportioument of the eompen>a(ion between a landlord 
•nort^<:^or, movtffagees and oecu|)ancy tenants, the Civil Court 
decided :—(i) The whole compensation including price of a tree 
should be divided half and half btlween the landlord mortgagor ami 
the oocupincy tenants ; hut the mortgagor should pay otV the 
mortgagee in proportion to the! hind acquired, (b) The compensati'^n 
for the well construed by the landlords’ ancestors must go in full 
to’ the tenants on the condition cf their digging a new well. Held, 
by tlie Chief Court that :—(1) The half and half rule is fair as 
regards the division cf the price of the laiul and the tree plus the 
statutory 1.5 pirceot. between the landlord and the tenants; but 
the severance n oney should go wholly t<’ the tenant?. >2) As the 
well 'was construed bv the landlord he is entitled to get 3|o of it^ 
compensalion as a fair and convenient proportion, on the condition 
of his digging a new well when required. (3) The whole of the 
mortgagee money is admissible against Ihe mortgogoi’s son ; but 
us the mortgage bus not appealed the lower Court's order, as it is. 
will stind so far he is concerned. (4) The laudlcrd in this ease 
is not estojiped £i*)in claiming more thon \ of the oi'mpensation of 
.\'andkianwala well by reason of his previous admission as regards his 
slmre in the ooinpensut ion of Jihotawala well. ■.J'diJ>stone end 
Shall Din, JJ.) 

I’arlah Cband r. Xatlui Ram.—103 V.b.R. 1009 ; 

1-tL R.W.R. 1909; 1 l.C lUOl. 

——-S. CompenHotinAisfte'^suncat» 

I'or purpose? of compensation the price of the land ]>rop''Scd to 
l.p ncjuircd must he fixed in leference to th« prulable lo.«s whieli would 
‘Nve the owner the best return ami not merely iu accoulunco with its 

present uso. (Al>dnl J.) 

JIard.iv.aii Mai v. .Secretary of State.— G4 I C. 146. 

-.‘C. 33 a>id Sl—Cowf>enxatioii--Mvde oj dtlermniing the amount—Inte.est 

«—('oh on reference. 

In (i’etermining compf-nsnlion for property ac.junvd I'V Govt-rn- 
inent the Land Acqnwitinn Act mu?t bo libor.ally expounded m 
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favour of the public and strictly expounded as a^xinst tho Govern¬ 
ment or Company takioij iho laud. 

The recognized modes of ascertaining the value of land for 
the purpose of detencining the amount of compe nsation to be allowed 
nndei the Land Acquisition Act (1 of 1894) are:— 

1 If a part or parts of the land tak^n up has or have 
been previously sold, such sales are takeu as a fair basis upon 
which, making all proper allowances for situation, etc,, to determine 
the value of that taken. 

2. To ascertain the net annual income of tho land, and tu 
deduce its value 1 y allowing a certain number of years* purchase 
of such income according to toe nature of the property. 

3 To find out th** prices at which lands in the vicinity have 
been sold and purchased and making all due allr.wance fi»r situation 
to deduce from sucli sales the price which the land in que-tiou will 
probably fetch if offered to the public. 

In the case of land in the vicinity of a town where building 
is going on it would be unjust to adopt the sec mu) nf the above 
method, if there is a fair probability of the owner being able, owing 
to its situation, to sell or lease his land for builiing purposes. The 
value of land should be determined, not necessarily accvrdtng t> its 
present disposit on, but laid out in the most lacrati\c and advantageous 
way in which the owner can dispose of it. 

The matkefc value ‘*ut the lime of awarding compensation, 
may fairly he taken to mean “at the time when proceedings under lhe 
Act are taken. 

In determ’niiig cimpensation allowance must be made fiitho 
owner^s professional eaniugs being injuriously affected i>y the 
acquisition. 

Tho owner is •mlit.led to interest on cimpensa’ion awarded to 
him^ from the date of tlip Collector tiiking posso^sion to that of his 
paying the coTnpen!>at:on into Cuurt nr llie owner. A ileposit in the 
Treasury is not enough to s.itisfy ibe requirements of the Act. 

In awarding costs of a rprpicii't* to Court under the Land 1 
Acquisition Act ih** pleader’s costs siou'.d bo assessed on ihe amount 
in dispute between the ownrr r f the property ard ths CoHect-T 
and n<t on llie total amount allowed bv Court. (Chit'erji ^nd 
KoSertson, JJ.) 

Parma Nand v. Secretary of Stile for India.—41 P.R. 1904. 

S. 23 3larkt:l Valne^Meiho i oj'calcuhitiitg value. 

In calculating the v.ilce of laid for Government purposes, 
the cah'ul.Ttion should be a prudent )>u iness <aI(.a1ation, and w'lsro 
claimants demand prices for their land as iiuildii g land, they must 
shaw that It either is building land or is 1 kely t* b c me building 
land at any early da^e. 

At here Oovemment notifies its intention of arquiring land 
fora m'lrket and storlly after notifies its iitenlion lo tcquire 1 uJ 
immediately' adjoining such land as a reserve f r maiket pnrp:s‘S» 
the first Uulificati' n must be deemed to have occasioned an increase 
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in value iu tlie land dealt with in the sulsequpnt notification. But 
where Government requires land which is a quarter o£ a mile or 
more away from the land required for the market, no rise iu value 
can be deemed to Lave taken place in such land. 

Market-value cannot be calculated with mathematical precision. 
A certain amount of guess work and conjecture is unavoidable, but 
Courts should be careful not to go too lar in this direction. 
(Johnstone, J.) 

Seex'etary of Slate for India v. Gobind Rum.—252 P.L.U, 1911; 

253 P.W.H. 1911; 11 l.C, 838. 

—— Ss. S3 and S4 — Comjpensation—Principles of asueameut of. 

In assessing the price of pr('perty acquired under the Land 
Accuisition Act, the Act must be liberally expounded in favour of the 
public and etrictly expounded os against the Govirnmcut or Company 
taking the property. 3 M,and G- 155, referred to. 

9'he owners are entjticl to have the price of their \ roperty fixed 
with r-'fcrence to the probable use which will give them the best return. 
4d P. K. 1004 ; 21 P. R. 1905; 132 t*. L. R. 1905, referred to. 

Where it was urged in claiming higher price that the land 
acquired by Government would becjnio valuable as a building site and 
for otiier purposes at a near future when a new civil station would be 
establislied at the place— Held, that the law as laid down in section 24 
(5) of the laud Ac(juisi{ion Act does not permit such value to be taken 
into consideration. (Chatterji, J.) 

Zulfikar Khan v. The Collector of Aliaovvali.—90 P.R. lOCB; 

49 P.L.R. 1906. 


S. 25—J/<i r/c/ valne^Cosls of pleader, 

lUldyih’dt in the cases of acquisitions under the Land Acquisition 
Acl 1 of 1894 the instances as to the ifite of the solo price of tho 
lands sold in the vincinity of the land ac(,uiicd are not relevauC 
unless these are similarly circumstanced and siluated. 

Held, aho, that plender^s ersts can be allowed to each side 
on the ditVerence between the amount claimed and the amount 
awarded. (Scott Smith and Agnew, JJ.) 

Ram Zur Singh v. Sccietary of State.—174 P.M.R. 1913; 

309 P.:..R. 1913; 21 l.C, 270. 


5. S3—Poivers of—Princijde to he adopted in assessing price - Interest 
— Pleader's fee. 

Held, that in cape of compulsory land acquisition the price 
thonld he assessed with rcfcicnce t^ the pr* bahle use which W’ould 
give the owner the best return. Infixing thepiiie on this piinciple 
it IS netes^iiry lobe gu ded iis for as pcs^ib'e and nafonable by the 
lull-eiiun<‘;atcd by Lord Tturs in East Indii Docks and Birmingham 
Bo.lwoy (ompung v. (ia(iki% M. and G. 155, t'z., that the Actsbduld 
be .-xp.,undid liberally in favour rf the public and stricUy against the 
Government or Company li king land. Tlie Mte at wliich the nearcBt 
lands with similar advantages have been soM within a short period 
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before and witbinafew months after, the Notification for acquisition 
is issuedj should be taken into consideration. An average struck 
from sales within a period of five years before the acquisition, of land 
situate at diffei'ent parts of the village with greatly varying 
advantages and defects can be no satisfactory criterion of the value 
of the land to be acquired especially where the price has risen mainly 
since the last three years or so. 

tlehlf also, that interest at six P. C., P. A, should be allowed 
from the date of the Collecter's taking possession on the difference 
between the amounts of the Collector's award and the price finady 

furilier, that in such cases pleader's fee in the Court 
below can be allowed at 5 P. C. on difference between the award or 
the Collector and that of the Judge. (Chatterji and Johnstone, JJ.) 

Ram Sai'an Das y. The Collector of Lahore.—9 P. \N 


— (']}—7 alne — Calmlation. . , 

In calculating the value of a plot of land the price prcviouslv 
paid for a portion of the same area aff ords infinitely the hesfc^ 
which can possibly exits if the prices remain stationery. (Shadi Li, . 

and Harrison, J.) r c*i * r 

Rai Bahadur Lala Narasingh Das v. The Secretary of State ter 

India in Council.—(192i) Uh. :V27. 

-5. Ui--Agricultural land acquired Jov Mandi—Compen^ticih f;oir 
determined—Froof—Sale af land requiring Sanction of Deputy f oia- 
uiissioner. 


Held, that:— , 

1. AVIktc agricnitnral land is acquired for a .lA/wJt, the compi¬ 
lation should he assessed at the amount which similar lant m it 
neighbourhood is likely to fetch for pnqwses of agriculture. 1 he pur¬ 
poses for which the land is re<inii*ed should not influence to awan o 

compensation. ^ ^ 

2. The fact that a shop-keeper is willing to pay a T 

for a shop in a Mandi, or so near a Maudi as to eo.iblo him /O 

the benefit enjoyed by the proprietors of the 8ho]>s m the . 

the event of his being forlnnalc enough to receive Siinction par 

clia.'^e under the Alienation of Land y\et, slicnld not ^ 

assessing the value for the purposes id the Land Acquisition v ^ 
it is shown that the sanction would he gianlcd for the puicbasi*. 

.S. The evidence of witnesses, who merely give opini ns . ^ 
tlie value of land or express their willingness to pqivhase it. snoii 
excluded in determining the amount o! coinpeusauon. • ^ i.v' 

•k \V here a dislnct' liosivd accjn rod land at a h\^\i • 

i.iivate pnrehaso for the enlargeircnt of Maadi in order ® r ^ 

deiav caused hv proteedings vinder the Land Acquisition Aet, ^ 

shonid not be taken into considemtion in assessing the j 

land snhstqueiitly acquired thv- ugh (loverumcnt. {ReUj 

Kobeitson, J.) « , , c;«n.h_ 

The Seotelarv of Sta»c for Tnd a r Ras.owa 

17 IM,.R. 1012 Sup.; .">7 P.U. V-liS ; 10 P.W.R. 1013 ; 17 U • • 
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— iS. ^4~^J)eUrminaUoH of amount of axoavit—Ticlay befirecn noliiicatloii 
a ad acquisition — E.vcess arcct. 

In determinings the amount, anj claim which is not bancd 
v'.nder S. and which can be shown to be just and equitable should 
he considered ; the delay between notidoation and acquisition 
should not be eo.isidered unless it has caised damage. Excess area, 
not really existing but shown in records should not he paid for. 
(Chevis and Ticslic Jones, JJ.) 

Johnstone r. Seendarv of Slate.^iiO P.U. 1917; 

IJ I.C. 905. 


—6‘. —Acquisition of land on which house is IjhUI — Coynpensatiou'^ 

Ufode of assessment-^Be-instatement principle, if applicalh’. 

The original cost of t he construction of a building can bo taken into 
consideraUon in assessing the market value thereof, 0 llotn. L. R. I23:Z 
33 Bora. 325; 9 C.W.N. 655, distinQitisked. 9 Bom L. R. 90; .‘H Bom. 
486, foltoired. (Scott Smith & Shadi Lai, JJ.) 

Secietar) of Sta^e for India r. Solian Lai.—60 P.R I'.HS; 

76 P.W.R. 1913; 41 I.C. m. 

— iS. — Colleelofs anarU — I)isiri<t Judfje^Vower to modify award. 

When a person objecting to the Collector's award tjiuler the 
Land Acquisition Act take.s the case into the Civil Court the whole case, 
is re-opened so far as that objector is concerned and though the District 
Judge cannot reduce the Collector’s award it is open to him to uphold 
ihat award on the ground that though the award may be insuHicient as 
regards certain parts of ihe claim it is sulTicient on the whole. (C’hevis 
and Leslie Jones, JJ.) 


Johnstone r. Secretary of .State for India.—GO P.R. 1917 ; 

12 I.(^ 995. 


fis. 50, and B4 — Acquisition — Award — Ea'ceution proceedings—Appeal 
Be.ftilxtlioxi—Contempt of Court—Civil Vracedure Code {Act 3 7/ of 
l8S^}y Sections 2, 244, 433 (5), 555 —Suit against liulivo Clne/s^ 
Sanction of Local Government— Procedure. 

Ueldy that the adjudication as to compensation or apportionnrent 
of compensation under the Land Ae(|uisition Act, ISSl, is tantamount to 
a decree within the meaning of siction 2 of the Civil Piocedurc Code, 
though called as an award under Iho Land Aequieitioii Act, such a 
decree cannot he considered merely a declaratory one, mid is capable 
of execution. When after an award has 1 een ae'ed upon the appellate 
('onrt modifies it, restitution ought to be ordered by the Court whoso 
duty it was to execute the aw^rd Orders parsed in execution would be 
appealable to the Chief Court as decrees within the meaning of so'’- 
tions 2 and 214 of the Civil Procedure Code, for the course of appeal i«i 
the .«ame as that in the original proceedings. (Chatterji and 

Keu-^inyten, JJ.) 


The Zautindai p of Dhar r. Rana of Bliaga* 

103 P.L.R, 


r>3 P.R. 1906; 
So P.W.Il. 1906, 
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—S. 30—Kxclusive jurisdiction to determine right to and apportionment 
of compensation—Civil Procedure C^de, Ss. 521, 522—Sjparable parts 
of award —Void and valid portions—Court discovering before decree 
Competency to try suit—Dismissal of suit—Amount of compeusation— 
Apportionment—Estoppel. (Kohertson and Bcadon, JJ.) 

Amolak Shah r. Charan Das.—16 P.VV.R. 1913 ; 52 P.R. 1913; 

14 P.L.Il. 1912 (Sup.); 17 l.C. 681. 

—Ss. SO and 54—Reference under S. 30 on question of title—Order of 
District Judo^—Appealable. See Laiid Acquisition Ant, S.-«. 18, 30 etc. 

97 P.R. 1919; 53 l.C. 589. 

■ ' ' S. 5/ (2)'^Awaril by cotleclof— Apportionment of coinpensation-^Suit 
for if maintainable. 

Held, that where the award m ide by the Collector did n'>t 
contain any adjudication of the question of the apportionment of the 
compensation aurainst the claim of the present plaini.iff, he was eotitleil 
to have it determine 1 hy the Civil Court under the pr.)vi<ioiis of st»(-‘tioa 
31 (2) of the Land Acquisition Act. (Clievis ^nd Abdul RaooF, JJ.) 

Chandu Lai c. Mussammat Ladli Begam.—S3 P.R. 1919 ; 

IS P.W.R. 1919 ; 49 l.C. 657. 

—— S. Bl^Land Acquisition—CompeH9alion-^(jrty'tge—Right of Mortg igee. 

The morCga;j:ec of property, a poitioa of which is acquired by 
Government, is entitled to the whole of compensation alli)V\ed by (iov- 
eininent, when the mortgage-moocy exceeds the sum awarded as coiu- 
peusation. (Reid, J.) 

Topan Das r. The Secretnrv of State for India in Councih—' 

17 P.R. 19u7i' .i P.lj.R. 1903; 67 P.W.R. lOU/. 

• ■'" S» Appeal — Practia — Parties—'Sjcretary of State the only 

essential and proper party. 

field, that, in an appeal in the case of a Land Acquisition 
award, the only person wh^ c;in b.* impl aded as a respondent is tl»e 
Secretay of Stale ; and if be is not made a respondent wh-n the 
*■ appeal is filed, there is in fact and in law no appeal at all so far as 
the respomient is concerned. An appeal cannot be said to be presented 
when the memoi andum of appeal emmits the name of the person 
who alone can he the respondent to sucii appi’a). 

There is no dut^ on thp part »-f the Co; it to see that the 
appellant has duly impleided the -uie and oii-y person legally interesie*! 
in the appeal as .a rasptmdont. That is a matter wln’ch it is the duty 
of the appellant to see to and if he fai'e to do sj, lie oaouot be porinitteJ 
10 throw t'.e blame upon vhe ('ourt. 

Held, ;d8'>, that a respondent, who is brought on the record by 
an order | assed against him before he was a pirt}', is eutitlei siihe- 
qoently to challange the validity and correctness of such order. 
(Ratligan & Bead< n, J J.) 

Fakir Cbaod v. ^lunioipal Board of llazro.—59 P.L-R. 1911 ; 

59 P.R. 1913; 88 P.W.R. 1913 ; IS l.C. 37. 
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LAND ACQUISITION ACT. ISlH, S. 51. 

jS, G4 .‘ijf/ieoi lo Privy (Council frotn r/i/’/jn/— 

Then, is n.n,,peal t-,tl>e 'l'rivy Con.Kil «s of risht fro... nn 
award of a High Court uncW tho Land Acquisifion Act, I of 189i 
f^Kanpoou Hotatcunff Co. Colle. tor of Kangcon I. L. R. 40 
Cal, «}, rejcrted to» (Koid, C. J. and Kcnsinj^toii, J.) 

ShaiTia5-ul-Nisa v. Secretary of State for India_ 

105 1015 ; 71 PAV.R. 1915 ; 

18 I C. 489! 

S. 54—Application for reference out rf time—Dia'ni-^Eal of reference— 
£so appeal to Chief Court. See Acquisition Act, Sj. 18, 19, and 54 
48 P. R. 1014; 149 P.W.R. 19U; 208 P.L.R. 1911; 24 I.C. 379. 

5. 54 - Award or a portion thereof—Appeal - Order of refund. 

An order directing refund of the money paid as compensation 
under the Act is not an award or a portion of an award within S. 54 
and henen is not. appealable. Put it may be rovi=ied if the order be 
passed witht.ut jnrisdiition. (Martinean, J.) 

Oohar Sultan t*. Ali Muhammad.—3 Lab. L.J 421 ; 

63 I C 1 

landlord and TENANT—ABADI. 


Ahadt — ^eplect to repatr a J'nllen houne ^ Abandonment. 

Tlie pliii tiff and Sadh su< d for p-issessioii ot a bnildin? site 
alleging that the site belonged to him and the defendant Imd ejected 
him in execution of a decree f blaincd against him under section 9 of 
the Specific Rtdief Act. The defendant pleaded that the suit was bared 
by limitHlion. No plea of aband< utrent b.td been set np and no itsuo 
of the subject was framed. It wns found that a house on the site had 
been gifted to a spiriiua! ancestor of the pliintiff and the site was 
vacant f. r many years i revious to the suit, the last house not being 
rebuilt after it bad fallen. The plaintiff all th<'se years lived in a 
ihakardwara outside the village aiid (he defendant, who was a iieigli* 
hour, in these ^eavs used the site fvw tethering cuttle 

//tf/f/, I hut the fru.t n»ust be decreed. It wns neither barred 
\ y the plea of adverse possession, mw of abandondent. nor by the decre 
passed under soeticn 0 of the Specific Relief Act. (Chevis, J.) 

Laohman Das v. Narsingh Las — 101 P.L.H. 1916 ; 

lOS P.W.R. 1916 ; 36 I.C. 207. 


Abandournent — JAiud left 'n p'^isession of persom hot related to the 
owner—fiviuy at a d'^st^nre ofS oMes. 

I hat, leaving land in possession of a person not related to 
the owner and having no c ncern with it for over 20 years and living 
at ar.oth^r vill.»ge 7 or 8 miUs off niul cultivating other land there is 
eufficient evidence of abandonment, (Kensington. J.) 

Amir r. Jiwan.—72 P.L.R. 1913; 33 P.MMl. )913; 19 J.C. 3. 


Abandonment of holding — J^rcsumplitn {/ abindonment, 

A landowner lelt his village freviou* to )S84 when he died and 
the defendants adoptive father got pos8es^ion c£ the j)roprielary holding. 
A suit by eons of (he landowner in 1903 for recovery of the laud wa^ 
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rlismissed for default and a suit brought after fboir deaths by the 
prcfient plaintiffs their heirs, in 1912 was also dismissed, the defendant 
being found to have acquired a title bv adverse pcssessioo. The 
plaintiffs then brought the present suit for a declaration of their 
right lo fhe share in the shamilat deh. 

Bel'fi that the faot of the plaintiffs ancestors having given up 
tho whole of their lolding and quitted the village for good showed 
that they abandoned all the rights they had in the village including 
rights in the shamilat. 9 P. L. H. 1907, r<[ferred to. (SiiaJi Lul 
and Maitincau, JJ.) 

Mirza v. Kahan Singh.—96 P.R. 1019; 52 I.C. 530. 

' ■ Ahundonmenl o/ hohling^VrOoJ—TosseiSion o/ proprietor ^ when 
adverse* 

Jleld^ that a finding as to abandorment by an occupancy 
tenant is not final, when such finding is based on no evidence, or on 
a misreading or misconstruction of evide.ice or of doonments or is 
against express reliable evidence which by law is to be 

presumed to be correct in the absence of all evidence to the contrary, 
or which is based on a misconstruction of ihe provision;* of ihe Punjab 
Tenancy Act. 81 P. R. 1916; 16 I. C. 887, relied on. (Bevan 
Potman, J.l 

Muhammad Umar Khan v. Kazi Khan.—2 Lnh. L.J. 136; 

170 P.K. 1919: hi I.C. 873. 

' Buildings — Rent—Rnhancement o/—of *ome •>/ the landlords. 

Some of several joint landlords of a shop can wifhoat the 
consent of others enhance the rent })ai(l by the tenant. T. L. R. 

7 Cal. 633 {V. H ); 9 Cal. 861, followed. I. L. R. 17 Cal. 538 and 
19 Cal. 593, , re/erred to. (Clark, C.J.) 

Mchru Mai v. Ishar Das. —150 P.L.R. 1903. 

— Cesses—Right to eolUet dues. 

The proprietors oifj.patti instituted, against the proprietors of 
another patti^ who, by reason rf an alleged acquisition of proprietary 
rights over certain sites in the abudi in question, claimed similar 
rights themselves, a suit for declaration that they were solely entitled 
to collect certain village dues. 

Held, that a suit like this between partirs, each of whom 
ebiims to be o tilled to eolltct such due.*, does not fall withiu the 
purview of 77 (3) (j), Punjab Ten.nicy Act. 

The clause applies only to stiits between the persons who claims 
such dues and ces!*es and tli'i pireon Viy whom such dues and cesses 
are allcijod to be jiayablc. 291' P.R. 1S98, followed. (Hohertson 
and Ratligan, JJ.) 

Kamiraia **. Lalu.—ilO P.R. 1912; 30 P.L.U. 1013; 

17 I.C. 9I'7. 

- Landlord and Tenant — Contract, Breach of—'ipeelfic performance—' 

—Ramages — Cause of actiOn. 

When a person to whom a house is let for a fi.ted pi‘ri"d 
refuses to take possession of tho house an.l abide by his ct»r.tracf 
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the lessor imay ln'in«: n suit for specific performance or let the house 
to iinotbfcr person and sue the lessee for damages at once and need 
not wait till tho expiry of the term of the lease. 

The measure of damages is tlie loss of rent suffered by the 
landlord after deductinji^ such as he may recover from another 
source and it is the landlord's duty to mako leasoiiahle efforts to 
secure another tenant or otherwise cover the loss uulesB he busos 
for specific performance. (Reid; C.J.) 

Lnchhini Natuin v. Mr. A. Vermon.—137 P.R. 1906; 

5 P.L.R L)U7; I P.W.R. 1907. 

— Co-s^iirer landlord—Joint holding — Co-sharer in possession for 

oulUration — C reat ing orctipatcp—Tenure in joint holding^ Itemed^ 
of other cO'sharers. 

tl at, before actual lai tition, no cc-fharer against the 
wishes of the other co-shareis can create an occupancy tenure in any 
particular ficKh although the former is holding* it separately for 
the purposes of cultivation, and the latter can treat the lessor as 
n ticspas'^i r and can maintain a civil suit to eject him from the 
joint holding. (Kensington, J.) 

Duni V. Ali Mahommad.—111 P.L.R. 1912; 8 i’.W.R. 1912; 

13 l.C. 857. 

- Denial of landlord's title—Punjah CourPs Act {XI 111 of 1884) 

as amen'ted, S. 70 (/) (a) — Renision —CyW/.l Cases ^Material irregu^ 
laritg-^^Loioh' Apf^Uate. Court •gnoriug v'U'il facts. 

When it appeared that the Lower Appellate t’ourt had ignored vital 
fu^ts in deciding an appeal the Chief Court admitted revision against 
ihe deeme pa'Sf-d on appeal by t!:o Lower App'dlate Court. 

Tli(* denial of landlord’s title hy the tenant is a sufficient cause 
of action for his ejectment. (J )hn9tone, J.) 

Muhammad Bakhsh v. Fiiiz Bakhsh —35 P.L.R. 1910; 8 l.C. 227. 

- Denial of title—Duty of t nant to surrender possession. 

Held, that once the relationship of landlord and tenant has 
been established, the tenant must surrender posscssi m befnro ho can 
set up a claim to bt the real owt.er. 123 P. R. 1919, followed. • 

//e///, that it i.s only m very exoejftionul enses indeed (hnt the 
High C 'Urt should exercise its revision^l powers of interfering with :)n 
ord* r ( f inleriocutory n.iturt" and although an order i)asscd under 
O. 41, R. ^3, Civil Piocedure Cede, is strictly speaking not an 
interlocuiorv order tlie High Court should onl\ inteifcrcin an order 
passed under that rule in exceptional ca.^es. (Br.iadway, J.) 

All.ih Bukhsh v. Lai Khan.—2 Lah.L.J. 662. 

■- Denial of title hy Hnant—Effect—Retraction by tenant. 

A tcnai't cannot hy any unilateral act on his part determine 
the tenancy, I iit if the lauUlord acquiesces in repudiation, he is entitUd 
to eject him as tresp.<sser. Any sul*?equent repentance on the pr.rt 
of the tenant and rotrartiou of his denial of relatiousbip cannot save 
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Jiim. (Pattiiian and Chovis, JJ.) 

Muhammad Buday Khan, v. Ohira^h Shah.—16 P.L.R. 1912; 

43 P.W.R. 1912; 13 I.C. o2. 

£<ll<!clmfnl—.U,M,nou of Unane„—VroducUon 0 / leise if euenlial. 

of O lo,. o ‘he defendant admits the term, 

'‘"d ‘enant belwesn the 
f. "'holly unnecessary for the plaintiff lo pr. dme the docu- 

mi.-eV l‘,‘he document is produced, the fact that it re- 

defendln?' a?*, ‘'egietered would not discount the 

defendant s admission. (Shadi Lai and Jiartineau, JJ.) 

Banarsi Das v. Bui Cband.—57 I.C. 202. 

i^jectment—Xctice—I'enait o; londlord's title before nnit. 

X 0 notice for the defcrinination of a tenancy even it a notice 
18 required by the terms of the lease, is necessary for maintainin;? a 

f'” ejectment of a tenant where the tenant has before institu¬ 

tion of the suit, denied the lundlord's title and the validity of t!»e 
lenee. (Koid, C.J.) 

Zin-ud-Din r. Gobind Ram.—76 P.R. I9il; 259 P.W.R 1911 ; 

13 I. C. 3 i3 

Ejectment of the landlords — Sti%t for — Vrocedure, 

I>ur|iose of ejeclinent joint landlords must either 
and unanimously, or if th<y canrot ajjree, must obtain 
I»ftitiou and then proceed as they severally think fit, with reference to 
their separated shares. But a doctrine of this kind must not be so blindly 
applied as to occasion a miscarriage of justice. An e.iccepti<m to the 
genera! rule may he made when the Coui*t is satisfied that the 
co-sharers who do not sue are, for some reasonable cau-e, not in 
a position to do so, that the co sharcis who do sue are acting bona 
Jide in the i nterests of the absentees as well as in their own interrst; 
ana that the tenants will not be prejudiced, on the meiitsoPtho 
' nj decision of the suit in the absetu-e of some of the landlords. 

(C. L. Tiippr-r, F.C.; 

Chuhar Sin^h i*. Jhauda Sii gh.—1 P.R. 1903 Rev, ; 

72 P.L.R. 1903. 


•Forfeiture condition om non-vayment oj rent—Rafef—Deposit of 
rent in i ourt^lHst ret on^^FaUure to exercise iuricdlction—Transfer 
of 1 roperly Act {IT of E 114. 

\\ liero the area least-'d was pluntcd up ns a g.irden and o.mlain- 

ed many fruit trees which were about to reach their prime, and where 

the Inhdlord sought to eject the tenant under ihe c ver of a clansJ c m- 

taiiwil in the lease deed jnovi-iing for forfeiture in case of n n-navineut 
of rent. ^ ' 

Jletdy that the clause was ohjectiouable and that the (Courts 
wou'd under S. li t, Transfer of property Act, relievo against forfeiture 
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Ihltli also, I hut tlio Collector's onlor <looreein" ojcctmiint 
DOfler these '’iroouv'tiriicos is opon to revision, inuf^iujcli as he t’ailod to 
ox'Tf-ise a jui'is<Iic*ion vested in b in by law, V.^., the jurisdiction ti 
prant Mief against forfeit ura for non-pa\ inonl of rent. 

As rpo-an's tenant 'mdor oontract, thoup:l» S. 18 < f lh<‘ Funjah 
Tenancy Act dot s not speeific.illv' pri'vide for rolief ajjainst foTieitui'f* 
for non-payment of rent, yet that section d es n't t ar or exclude n lief 
aijainst forlcitiire for such ntui-paynient. if under tlie oenoral law 
{governing lease contracts, such relief is claimable by the lessees, 

Tlir ugb the IVansfer of Properly Act has no siatidovy eperutiou 
in llie Punjab, such oi the sections as lav down principle^ of b»w in 
consequence with equity, good consoieivc and justice shmild be followed 
by tb.eCo irts. 85 P.R, referretl to. (Fenton, F.C.) 

Aziz ud-Din v. Guru Ubacjwan Das.—liti P.Tj.II. 191 d; 

6 P.K. 1912 Rev. ; 17 l.C. 991. 

—Fo feiture—Breach of covenant — Snb-lclUvg—Bight of rc-entrg reserved 

— Transfer of Vroperty Act^ S. iOS {J) awi lU (y). 

rbat in tbe absence of a eovenant t-o the contrary a tenant 

is autborized to sub-let. „ 

Ihtd, also, that a breach of a condition of a b ase does not effect 

its forfeituTO unless ibe lease expies-ly so piovides. 

iitldy further, that the words 'dohnndari khnd* (for the purposes 
of bis own shop busiucs>) staudinir aloue in tbe lease do not *nean that 
tub-lcl.tiiej was ]>r >bihite 1. 11 P.R. 1898; 22 Mad. 157; 28 All- bl, 

referred to. ^Keid, C.L) 

Allah Ditia, f. Farz Eibi.—108 P L.R- 19U; 35 

33 P.R. 19U ; 23 l.C, 395. 

- For/rllure—Venial of tille—Lease and pern:aneht tenancy dUinction 

a mctnbor the proprietary holy of Charsndda, sued 

tb« defeodaots, non-pr. prietors, for possession of a plot of laud situated 

in ti.e villa«>-.> aladi on which the lal5er ba 1 built certain m-ionas iyu the 

allegatio-i D.at they refused to pay tliP ru.t mary dues exigible Ir-m 

tfiiants of their status; , . . t .. 

field, that the land in questi..n was admr. tedly sham-dat when it 

was first occupad bv the pic.lcce^sors in inicrest oi defendant-, and that 

plaintiff liad failed *to prove tliat the general custom es to ^'.l^tment 

doe.s n t appl^ in tbe pre-ont case. 13 P.R I9U; C P.M .K. 191-, C.A. 

31 of 1909, referred to. (Rarlon, J.C) 

Abdul Maiian «. Sdibaz.—169 P.L.R. tN.lA.I'. P.) 1911. 

- Forfeilni e^])e> ial of / 'die by occupaaey tenant. . 

In a previous suit by the landlords in the Reveune Court 

for enbaneemt-ni of rent the cccupancy tvuanjs denied the relationship 
of lamllord and tenant and claimed b> be full owm-rs. Ine 
Couit thereon lef-'rred the parties to a Civil Court am. thn plnntiffs 
relying on tbe denial ot tiie defendant's occupaney statns sued lor 
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LANDLORD A\D TENANT—FORFEITURE. 

their ejectment on the ground that they were trespassers. The 
defendants then admitted that they had only an ocnupancy 

UeU, that the denial of the landlords' title should not in 
the eironmetances of the case be held ta cause the forfeiture of the 
tenants occupancy nghts 65 P H. 18S5j 6 Cal. 55 and 436; 8 Cal. 

^4 \lil irr ^ N- 292 and 755; 

3lad. 161, 165, dnUnguxshed. (Le Rossignol, J.) 

Fakir r. Wazir Khan.—32 P.R. 1918; 45 LC. 105, 


'Forfeiture Femal of Utle—Ko denial in written statement—Effect 

—Proof of forfeiture, f essetitial. ^ 

A denial by a tenant of hi^ landlord's title causes a forfeiture 
of the tenancy. In a suit in ejectment based on a forfeiture by 
denial of titlp, the defendants did not deny in thpir written sratement 
the al^gation as to denial of title. I/Hd, that inasmuch as the 
pUiuiiff s allegation that the defendants were denving their title 

as owners had not been traversed in the statement of defence, it was 

not necessary for the plaintiffs to give evidence in support of their 
allegation and that the defendants failing ia their other pleas were 
liable to be ejected, (Revan Petnian, J.) 

Khom Singh r. Ali Sher.—8 P.W.R. 1920; 64 LC. 263. 


‘lease^Tenanf building ttn/cture cn land adjoining demUed land — 
Forfeiture of tenancy—Condition and terms of the lease. 

s^Where a lease provided that the lessee should not erect any 
structure on the portion adjoining that leased out without the lessee's 
permission, held^ that by the erection of new structures withf^ut permis¬ 
sion, the lessee did nrt forfeit his tenanev as (he provision relating to 
non-interference was not a condition of the lease, but only its term. 

A forfeiture may be incured for a brcjich of any convenant 
ill case the lease contains a coudition or proviso for re-entry for a breach 
of such coven int 26 M. 157 ; 28 A. 400, referred to. (Lai Chand, •).) 

Miran Bakhsh v. Aziz Bakhsh.—53 P.B. 1908 ; 106 P.W.R. 1908. 
Lease-^\on-agriculturdl lease. 

Where a lenanC has no right of oecupanev, and no lease or 
special term-, he may be given notice to quit and such notice cannot 
be held to be a bail and ii.sufHcient notice, merely be« ause it holds out 
an offer to the tenant to remain on fi'esh terms from a given date, 
if the tenant prefers that alternative, provide.l always that the notice 
is eb ar and dvtiitiie m i^s teruis, which must be such as to term nate 
the current ti nancy. 

A notice to quit, with an «»ffer of the alternative of staying 
on on fresh terms, such as pay a higher rent, in a notice wh'ch is 
clear and unmisiakaMe, is .sufficient t» terminate the tenancy on the 
date fixed, if the notice giNcn is not defeasible on aoy other gr 'uuil. 

bether the notice i.s of such a nature in eath paiti'ular case a 
question of fact. When in a notice to quit irith an offer of stiving 
on an enhanced rale of rent has been given and the tenant does not 
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LANDLORD AND TKNAKT—NOTICE TO QUIT. 

vacate, it will depend upon the facts disclosed in each case, whether 
the tenant IS to be presumed to have aoeepted the terms offered in 
which case rent would ho decreed in accoidanco with such terms, 
or it may behold that no such consent can he presumed, hut that’ 
either owinff to insiimcient lime granted, or for other suflicient 
cause, the tenant has not vacated but has hold over contumaciously. 
In such a case the Court would award a reasonable sum for nee and 
ocenpation. In censidering what sum should be allowed for use 
and occupation, or for damages for contumaoious holding over, the 
whole circumstances of the Unancy and tho suflicienoy in pnuit ot time 
of the notice, may properly le taken into consideration. As to what 
are reasonable damages the penality of double the rent may eometimes 
be taken as a fitting stnndaid. 

If the terms of the existing tenancy do not indicate the 
period of notice required, the notice must be such as is reasonable 
in each particular ease, and the fact that the huildings themselves 
or their materials belong to ibe tenant is a factor to be taken into 
account should that be found to be the fact. 

Where a notice reriuired the tenant to vacate the house 
rented l>v him on or before a date mentioned therein and stated that 
in case of default, after the said date and until further notice, the 
rent would lie a sum of money stated therein. Ileld^ that the 
notice was clearly ealculufed to terminate the old tenancy from 
the date given in it.. (Clark, C. J. and Robertson, J.) 

Riibbu Dial v. Rain Cband.—12 P.l/.R, 1904; 5 P.R. 190-4. 

*-■ l^oHee to quH—Tenancy Jor a yenr — y^tice unnecessary. 

The law with regard to notice to quit in connection with 
tenancies is that no such notice is necessary to doterinine a tenancy 
tor a fixed period as a demise for a year. (Scott Smith and Leslie 

JoDcs, JJ.) 

Ram Cband r. Mewa Ram.—3 P.R. 1918; 14 I.C. 213. 

-- yotice to quH—Vulul ly of-Nctice gireji by manaoiny members—yofice 

to qiiif coujiled with a claim for doubU rent on refusal to vacate validity 
of — Sub-tenant paying rent to Landlords and recoynistng them^if can 
resist suit for eiectment by landlord on the ground of want of private^ 
contract—T. 1*. Act, S. IJO. 

On the de.ith of the owner of a house which had been let to a 
tenant ard liad he*-n sub-let by him to defcMulants the sons of the owner 
served on the snb-tenanls a notice to quit and sued to eject tln-m. 

field, (1) that the notiee to quit which was eiven by 
the sons of tlie deceased owner was valid and that the grandsons 
of tlie owners wore not c<i-parccners with their fathers an<l even if 
ibey were fathers as iiiauagets were competent to give tho uoti e 
of ejectment. 

(2) that the notice to quit was valid and legal notwithstanding 
the addition of a clause that if the tenant did not vacate,he would 
be liable to pay an enhanced rent; 
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LANDLORD AND TENANT—NOTICE BY TENANT, 

(3) that the suh-teuants havinfj theirselves recojjni^e'l the 
ptaintilTs as lan(ll’>r(le arnl paid thorn rent, could not d^ifeat the suit 
oh the ^Dinul ti»at there was no privity of contract between them 
and the pluintlils and, 

f4-) that rhere was a monthly tenancy establislud under 
S. 116 of the T. P. Act, and that » fifteen day's notice was sulRuient. 
(Martineau, J.) 

Muharram Ali Chishti r. Bansi Lai.—34. ?.«. 1919; 

51 I.C. 121. 


Xotice bif fenant—Tenant not vacating leasehol.l propertg on expv’g 
of term of notice g iven bg him. 

Hehl, that when a tenant is imahlo to ^tve to the landlord 
possession of iho leasehold property on the expiry op the term men¬ 
tioned in tiie notice ^iven by him to the landlonl intimatingr to him 
that the property would he vacated on a certain date, tlie latter is 
entitled to a fresh notice or rent for not giving tlie second notice. 
The mere fact that he gets partial possession on the expiry of the 
notice or re-enters the va.’ant property after the tenant lias finally 
left the Same does not. disentitle him from ohiiming rent for fro^h 
notice not t)eing given to him. (Williams, J.) 

Nia.lar Mai v. Mr. K. N. 'V. Eewin.—4-0 P. B. I9ll); 
188 P. L. K. 1910; 131 E. AV. II. 1910; 8 I.C. 355. 

-Occupaneg rights — Abandonment, 

All oeeiipaucv’ tenant cannot he said to have abandoned 
his holdiiiu' merely i-ecause ne had transferred it hy mortgage, which ho 
siibscqueiitly redeemed, and attempted to ‘•ell against the rights of the 

landlords. (Rolerts-.m and Katttg.m, JJ.) . 

Mit Singh t'. iluhammad.—3*i P L.U. IdOC. 

• Occnpanc// rights—.itUivion and DcUttvt’n—Abandon nent. 

Jletdy that the general rule in the Pniijah is Uial an c^cnpancy 
tenant docs not lose Ins right, by reu'^on of the lauil of his holding icing 
sub-nicrged ; a custom to t he coiilrnrv may he proved, hut such a 

custom is jdainly iinqnilalde and very strict proof of it si ould oe 
ri'qutreil hefiuo it is acted upon. Held., that a custom contrary to 'e 
Geuprj.l Kule was not found to exist in rcsptct of land in Alwalpur village 
in the IJushiarpiii District but it was proved that the tenants Uai 
abandoned their cccupiuoy riglits by failing lo cultivate the 
without >-utficicnr. cause for more than one vear. 19 ’ 

122 P. U. 1876 ; 59 P. H. 1877 ; 96 and 127 P. R 1879 ; and lo2 P. H. 

lS8h, /ollowcd. (Tupper, F.C.) 

JL.shan i;. Pclun—8 P.K. 10 )1 Rev. ; 5t P L.R. 1001. 

—Landlord and 2'enant— Ocritpanet/ righ/s~-Sncce.^sion reh'g^oin itisfAiifion. 

Jieldy that though a chela cannot succeed to the occnp'iDcy ngnts 
r.f his malanf undir Section 59 of the Punjab Tenancy Act y* t 
the occupancy rights vest in a religious institution smd on the ceato .ot 

the waZ/tf/// his Miccc'ds to the/7<7</» : the rccnpancy rights ar^ 

not exLinguibhed hut ho succeeds lo them in his repres»*nlati\e capacity 
as of tJie iostitutiun, ((iordon Walker, E. C.) 

Sber Sn.gh f. ya>a Ham Das-2 P R. 1907 (Rev.); 30 P.f-.R. W.. 
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LVNULORD AND TRM ANT-OCCUPANCY RIGHTS. 

- O'cnpinct/ rights ^Survivorship — lif'C'tgnition hij huiiHor<l of right an 

heir y f deceased tenant. 

hen a per>^on aotj ihes a rii^ht of tonancy ntul join« wiih li'un 
hip wife's hrothor’s son in ctihivaMoii, <^n tlie hitter's dcMih hU 
a<ynates do not succeed to the holilin^ as his heirs for it was not 
ac<|uire l by their an I tho deceased's common ancestor. Tlioy do 
not. aoquirc the ri^hi by the lanllord's rcco«*:ni6ln<» it ajjainst the 
surviving? tenant who was j int with the deceased 150 P. U. 1^79; 
loop, R. 1801. (F. R), 4 P. R. \SS0, referred to. 76 P. R. 1907; 
s. c. Ii2 P. L. R 1008, di\!ifi</ulshed. (ReM, C. J.) 

Sardir Ali v. Aluhanimad Ali.—23 P. L. K. 1910; 6 I. C. 409. 


Occup^n’M rights — Takindar—Erection of pacca mosque without 
consent of proprietors — Injunction. 

A takiadar is not entitled t > build a paoca mosque on any 
part of the takia land in bis o -s^ession as an occnpatioy tenant 
without the consent of the proprietors and he can be restrained by 
an injunction from so doiutj. (Scott Smith, J.) 

Sawad v. Mehr Din.— lOS P.\V.R. 1918; 45 I.C. 963. 

-Occupancy tenants — Landlord’s rirjhls to share in kunkar. 

In a snit filed by tlie landlord to which th« Government wa® 
made no party fer the j)rice <.f kunkar taken by occupancy tenant 
piivmw balai, keld^ that in the case .if bdal gtazing Und kunkar 
bIouVI bH shared between landlord and tenant in the same pr. pnr- 
tion as ihe cro|» is shared because tlie lo-s of a possible crop in the 
land from which kunk.jv is taken is the measuvo of the loss sus¬ 
tained by tlie parties by land being u.^ed for quarrying instead ot 

for agriculture. (Tiipper, F. C.) n 

Gbulam Hussain r. Aziz Bakhsb.—9 P.R. L^O* Rev.; 

82 P.L.a. 1901. 

Ocenpancu tenant-^Trees in holding oj—Eights of landlord and tenant 
in~-Kik 'ir trees at Mauza Fattehpvr^SwU. by orcupamy tenant tor 
price of. trees cut doion by landlord^ Maintainability. 

A proprietor !<» n t entitle 1 in the absence of reliable evidence 
as to his right either by custom or otherwise to enter upon the land 
oceupitimi of a hereditary tenant, and cub and sell the trees growing 
(hereon without iho said tenant's c.nsent : but this only means that 
the tenant is entitled to be safegaardoi in the exorcise <'f 
lights of user, not that he can claim the price of a tree which the 

landlord has cut. , , i i i I'is ;r 

(^„„e;.^:_\Vhether the legal position would be different il the 

tree cut wore a fruit tree 

A lamllnr.! ia not entitle.! to cut down trees on a tenancy 
held l,y an occupancy tenant without the conseiU. and contrary to 
the interest of the tenant. This principle is tally appuoahle to 
kikar trees st.udiog upon the lands of occupancy tenants at Mau/.a 

rokhLyiUre\m.^:i5 P.u. 1917 Rev.; 3 P.W.R, 1917 Rev.; 
louhar Das t. ^ ^ ^7; 11 I.C. 9i)7. 
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LANDLORD AXD TENANT—PERMANENT TENANCY. 

I Permanent tenancy — Ev^tleiice^yon^liabilit^ for enhancement of rent 
— nights ot permanent tenants — Buildings. 

In the absence of direct evidence, the following facts suflTicientlj 
prove permanent; tenancy of vacant iand ; (a) Long possession at 

uniform rent; (b) Erection of expensive buildings without interference 
for many years by the landlord; (c) Transfers by sale, gift, mortgage 
and accession ; (d) Several receipts of rent in which it is described 

as danami or permanent, (e) Succeeding of many tenants of ono 
locality in defeating ejectment suits brought by the landlord who had 
almost simnltancoixly let that locality and several other localiti^'S to 
different tenants for settling there. 

In the case of permanent tenancy at fixed rate of rent, no 
enhancement can be allowed. 

Permanent tenants of sites which are let for building purposes 
cannot be restrained from building or re-building their house 
thereon, in the absence of any ex])re?9 conditions to the contrary 
(Shah Din and BeaJon, JJ.} 

Abiiiil Karim t. Haji Allah Bakhsh.—107 P.W.R. 1012; 

200 P.L.R. *1012; 121 P.R. 1012; 17 LC. 20S. 

— Vermanent Icnancg -Kvidenc? (tf’^Tresumption. 

/leldf that the elements essential to raise the presumplion of 
a permanent tenancy, e. g., (i) fixity and uniformity rf rent (ii) 
transfer and devolution of interest for a long time without objpction 
by the paramount owner, etc. etc, do not exist in this case. 15 I. C. 
110; i:i C. L. J. 22.>; 1. c. fi06; 3t C. 902 (P. 0.); 121 P. R. 1012, 

referred to. 

Ileldj also, that where the Liwer Appellate Court has after 
full consideration of all the evidence, come to the conclusion that it 
falls sliort of est iMishing a permanent tenancy, such finding is one 
of fact and cannot be interfered with in second appeal. (Broadway 
and Abdul Rsmof, JJ.) 

Ham Saliai r. Mahomed Sadkp—1 Lah.L.J. 311. 

—Vermanent tenanoy—Rent not to be raised so long as tenant hepf- the 
prnpr.rtif —y. p. .-/e/, .S, tti')—Vrindpol appUeable—Pleadings — Court 
not at liberty to gn bet/ond. 

The defendant offered to take certiin s!:ops from the plaintiffs 
on lea«e, on the condition that the rent proj>ose<l should not be raise<l 
so long as the deVndants kept them, the plaintiffs agreed by letter 
.to rent the sliops to the <UTendants on t-he proposed rent per montli, 
lobe paid regularly montldv. The plaiutiffs themselves were lessees 
of the shop« fora fixed term of twenty years. The defendants did 
n.*t take ihe shops for agricultural or manufacturing purpose?, and 
pleaded that they w'crt* entitled on the agreement to kei*p the shops 
.as lung as they liked : 

Ilellf that tljc plaintiffs did noj let out the shops to the 
'defendants upon .an agreement that the latter should occupy then 
for as long, as they bked or for the period of the plaintiffs' own 
it.prm of lease. 
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landlord and TENANT—question op TITLE. 

The prinoinle embodied in seetiou 105 of the Transfer of 
I ropcrty Act, 18S2, applied t:> the ease, and the Courts were bound 
o presume that the tenancy was from mouth to mouth The 
plaintiffs consequently had a rijjht to eject tho defendants nftor 
serving them with a valid notioo to quit. 33 P. R. I8‘d8, referred (o. 

vr of the parties tho Court was not 

at liberty to fix a reasonable term of temuev. (Shah Dm and 
^cott Smith, J.I.) 

.Tamasjee Roga v. Duni Chand.— ISO P.L.R. 1013; 

120 P.W.U. r913; 10 LC. 493. 

Question of t'dle^Jtent suit—Tenancy prot'etL 

If in a rent suit, the plaintiff proves that the defemlant is 
his tenant for the periid for which the rent is asked for, they can cliim 
rent from the defendant for that period, no matter who the owner 
may be and no question of title arises, AVhen the tenancy is jirovod 
the defendant cannot question the plaintiffs title. (Chevis, J.l 

Lahhu r. Mool Chand.—3 Lah.L.J. 335; OU 310. 

- Relationship—Denial of—Burden of proof — Contumacious—Possession 

— Damages^ 

It is settled law that when the relationship of landlord and 
tenuiit bus once been established it lies np>n the defeudint, y)arti- 
cularly if still in possession of the premises, to prove that the 

y relationship has ceased to exist, h referred to. 

lleld^ that douhle the original rent was a fair measure of 
what should be allowed to the plaintiff as damages for the con¬ 
tumacious possession of tlie premises by defendant (Robertson. J.) 

Qamar-ud-Diu r. Ilas.m llahi.—Id-O P. L. R. 1906, 

•—— Belationship^Lease—Premises in occupation of tenant—Lessee and 
subtenant. 

lleldy that where a less'^e accepts (he lease of premises a 
portirn of wdiich is already in tho occupation of a tenant the 
later becomes the suh-tenant of the former; but lessoe^s giving b.ick 
its possession to the lessor at expiry of the lease amounts to eniire 
vacation of tho premises and the f n mer tenant again hecomes the sub¬ 
tenant of the iesgor. (Shah Din and Beadon, JJ.) 

Xaidar Mai v. Rorronah and Co.—30 P. L. R. 101 

6 P, \V. R 1014; 23 l.C. 350. 

-Relationship—Mortgagoi in possession under mortgagee—Morigagnr, 

if tenant, ^ee Jarisdietjon, Civil and Revenue Courts. 

9 P.R. 1013 (Rev.); 82 P.L.R. 1914; 22 1.0,650. 

—• BelationsUp—Mortgage vnth possession Mortgagor holding under 
mortgagee. 

In a suit for poasession of revenue paying land mortgaged 
to plaintiff with possession by tho defendant. Meld, that a 
tinding the effect that A is the mortgagee and he has paid considera¬ 
tion of the mortgage cannot be challenged in second appeal. JIeld,AUo, 
that in the ab.«6ncc of evidence to prove relationship c£ landlord and tenant 
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LANDLORD AND TENANT—RENT. 

(he mere fact tliat land is m^^rt^agod with possession and the 
mortgagers hold it under the mortgagee does not create the relationship 
of landlord and t^^nant, consequently a suit for possession of such 
a land is cognizable by a Civil and not a Revenue Court. (Johnstone 
and Sbadi Lai, JJ.) 

Shadi Reg f. Ahmad Khan.—211 P.L.R. 191.5; 

16S P.W.R. 19U; 27 I.C. 416. 

■— Reni, abatement of—Lamllor l failing to repair premhes—~Ccn(VUion 
to pay enhanced rent — Venaltt, 

Held, that if a landlord fails to repair Die demised premises 
acc rdiug to the terms of the lea^e and the tenant is thereby 
deprived of the use of a p >rtion of it and is also put to 1'.»S8 and 
incouvenieiue the litter is cQiitled lo deduct from the rent a 
reasonalde a nonnt with regard to the noti use, lo>s and inconvenience. 

Held, that a condition to pay enhanced rent in default of 
regular j>ayments is penal. (Shah Din and Rendon, JJ.) 

Nadar Mai v. B. Rorrooah & (’o—26 P.L.R- 1914; 

5 P.W.R. 1914; 23 I.C. 3o8. 

- 'Hent, enhancement — It hen one of the tnndlords U compe'ent fo ^uejar 
trhole or a part oj rent or enhance it. 

Hetdf thiit, when a I m llorj sue-s for tee entire rent of a l ul d- 
ing but it is tound that be is entitled only to a share of the rent, the 
suit must he disrai'*sed unle-s his co-sharer landlords are made pii tio’ 
to it or ail arrangement is prove! bet veen the laud’ords anJ the 
tenant that the litter should pay each landlord his proportionate share 
of the entire rent. I. L. K. 31 Cal. 70, tvlUv'ed. 

Held, Jila*', that no gtneral hard and f.^s^ role can be laid down 
that one of th« co-siiarer landl rds cannot sue for ihe enhancement of 
his share of the t'lit, but (his i.< a question for determinati oi of 
Court accojding to the circumstances of each case. 5 Cal. 571, 
dissentedJrom, (Scott Smith, J.) 

Ruldu Ram v. Aya Ram.—82 P.M .R. 1910; 7 I.C. 3.)!. 

■ Bent, liability for—Attachment of tenant'^ goods in execution of 
creditor's decree—Second creditor putting forward prior claim and 
obtaining sale-proceeds of the attached goods — Goods remaining stored 
in the house all along. 

In execution of a decree against a person, who was occupj ing 
a bouse as a tenant, his property was attached and locked up in the 
house by the nazir of the executing Court. A creditor, other than 
the decree-holder, pub forward a preferential claim to the attached 
I'roperty on the basis of a niortgige of that property an! obtained 
all the money realized hy auction of the attached property. Iho 
landlord sued tlie tenant and the decree-holder for rent for the 
period during which the property remained locked up in the house. 

Held, that (1) as the h,mse remained under lock and the 
tenant could not eater it, he was not liable for the rent; 
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LANDLORD AND TENANT—KENT. 

(:i) also the decroe-Uoldcr, in exoo»itii>ii of whose decree the 
property waB aitached and locked up in tUn house, was not liable 
for the rent. (3) panting that the Aoc/r, when he attaches propcrtj, 
docs so as the decree-holder's ager.t, still wh^n a nreditor with a prior 
claim stops in and ousts the atlaohinfr creditor, he must ho regarded as 
takiug over the liahilities, including rent dun for the storing of the 
property from the time of attachment to sale. (Chevis, J.) 

(iroso .louts i'. A. Camper.—1S3 RAV.H. It) 11 ; 1(1 I.C. 88.0. 

Licblliti/—Iloute fallen in earthquake, 

Heldf that the judgment of a Court of Sainll Causes is liable 
to be sec aside on revi.'.iou under Section 2,5 of Act IX of 1837, if it ; 
(1) Assumes the existence of some facts : (2) Usfuses to receive 
nnd consider the pDas of the dcfetulints : (3) Omits to decide all 
material poinis in dispute. 

lUld, also, that a tcn.int cannot be ma«lo liable for the rent 
of lutusc let to j.im, if it falls on account of er.rthquake and r.dn *. e. 
th- ugh no fault of his own. (Sci>tt Smith, .1.) 

Pir Bakhsh r. llira Ijal.—1 tO P.L.H. lUl-J; 6t P.W' R. UlM; 

2.5 I.C. 26, 

■Iieut paid hj tenant to landlord*widow after Us death — 7)ischarge'^ 
Claim bt/ e,Yee»loT of the irilt of the taniHord—Inten st. 

The (lefendart rented a h use from the landl -rd at Us. 150 
a month. The landl-rd raised the ro»^t to Rs. 2,000 })er annum. 
Tho rent Was paid up tu the date of the landlord's death to him. 
After his death ho made o e ' payment towards rent of Rs. 1,000 to 
his widow and obtained her verbal consent to a reduction to ll?. 115 
per month Al oat one year after the payment ol Rs. 1,000 to the 
widow a noucc was given l-y the cxeeutor.s named in the Will left 
by the landlord to pay the vent to them. The defendant paid 
nothint' to the widow of the executors after the notice was received 
by him and expressed Ids willingncKs to piy the rent to whomsoever 
it might ne due. On the executors suing for the arrears of rent 
due at the rate Rs. InO per month witli hitercst the Court gave a 
decree at Rs. per mensem deiluo iug Rs. 1,000 paid to the 

widow. 

It wa-» contended for the expcufcjrs on appeal th;it tho claim 
should have been decree I in full. 

Jleldy that the judgment disalhwing inter'st w^is right but 
the plaintiffs were entitled bJ decree at the rate of Rs. 150 per month 
without the d* dncti-'ii of Rs. 1,000, alIo\ve»l hy the lower Court. 
The defendant must be presumed to have been aware that he was 
under no obligat'on to pay the widow, or any one else who did not 
produce a certilioate or probate or letters of iidm’nistration, or eome 
nuthoritv to Collect the debts due to the deceased landlord. As 
he v'a? under noobligiti ui t'» pay the widow and demanded no 
authority, the n ere iiogleot on the part of fl;e pla ntiffs to give 
notice of their claim did not debar them from making it subseciuently. 
(Cbaiteriep nn<l Robertson, JJ.) 

C.'Colak Nath r, C. Craddock.—72 P.R. 1003; 161 P.L R 1903. 
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LANDLORD AND TENANT—SALE 

cortmd it. ^ <^o-l.„n,Uor,h'—Inoo,npeleitc>/ of his rccersioner to 

""P "f several .-o-tenants to one of soveral 

1,0,1^ . .,“ *''’•«'<’« I’nrliori of joint oocuiiancy hoWin^ whidi 

.ail fallen to the venaor's share in .a piiv.ate ,«,li.Ion is Valid anj 

tiniP IjG eonfce?te<l l>y ai»y revei-sioner; I>ut afc tlie 

i‘v^n!ar partition of the hoMinsr eitber between the 

be™x',ctlf .r''^ ‘‘"""''’'r *'’« vendie’g position will 

loof v^ )/ of‘he vendor. 31 P. K. 1896; 21 P. K 

/otfotred (Chevis. J.) 

Gnnlit Singh r. Mnss.—C6 P.IV.U. 1917; 137 P.L.R. 1917; 

41 I.C. 301. 

of — Denial of nvuer^s rlffht hif saiijidar— 

■ • f/Hiesee)}f‘e laniUofil—Snif ht; landlord for njeclment a:t 

——Sinjidar resUinff fron re/mdlation — Jji%l/il\ti/ lo ericlson 
jrran. fl/mnafi r\ghi. by (government — h'ffecl on lamllortPs sit-U. 

A eanjiihtr is a |>e»'soa who performs certain sers'ices in 
ronnection with ttlt/aa ant in coasiileration thereof is ^iven certain 
n( o lioiil as a tenant nnder the owners. Altt'.on;;b a tenant 
canno, w any unilateral act on bs part, determine a tenancy tiiut 
Ml ^*s,s between him and his I m ilord yet if the landlor l ac pitc^ccn.sLt 
^ tenart^K ie])udialion of lhat relationship, the landlord is 
en 1 td to evict the former tenant as a mere trespasser and to 
app y to ihc Civil Court for hs evi<»fion as such. It is not opnn 

r 1 contract'ial relati nr.ship which is 

isownod by both parties sfill subsist as between them, at all events 
60 ai as those parties arc concerned. A sanjldar under the i laintiff 
was gianted certain mnnjl rights I)y (roverninont. 

In )v suit in 1JI07 the nanjidar filed a written statement in 
wh;cii hu repudialud the reUti<msLip of landlord and tenant which 
pUintiffe nlleo^ed to subsist betwe n them and him, and asserted that 

he himself was the foil proprietor of the property held by him. 

le painfift accepted tin’s repudiation of the rcliitionship and sued 
o evict t ic ennjidaf as a trespasser. The sanjidar oav’e up thi> 

position adopted by him in the former suit and in ihe prerent suit 

Mdrnittcd phiinriffs picprietarv rights claiminir to be a sanjidtir not 
Jmhle to ejectment, f/eld, {\J that the plaintiffs were entitled fo 
eject defenilant. The cause of actior. accrued co the plaintiff upon 
e denial by defendant t,f their title as owners and his belat*-d 
repentance could not put an end to the right which a;.crn.'<l to the 
plaintiffs on that cause of action (2) that fhe fact that the dufend«nt 
was {^ranted viuafi ri^-hts by Government did not dcUir the plaintiffs 
fiom suing for his eviction be<‘anpe they were in no w^y concerned 
with whsit occurred between Government and the defendant. 
I'Kattigan mid Chevis, JJ.) 

iluhammad Budar Kbau r. Chiragh Shah.—Ifi P.L.R. 1915; 

43 I .W.R. 1012; 13 I.C. 32. 
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LANPLOHD .VXD TRXAXT-*e.rIT 

-Sub-tenant of Iftn.liiid—A'.-ication of |>rcini<.*s by Fff < 

«i.b-to.iaHoy. Liuidlonl a.i(i Tei.aiU-Kcl«U<.nsln,. T-ffeel r,« 

5. P.W.R. 1911; 2G I’.L.lf, 1911; 231. C.35S. 

Sm/ hj muHga,jet's heirs to ncorcr posKestMu of land from mortonnor’s 

Hy a deed of moit-aso, coilai,, land „aa in, rtsiacod witli 
posamon and tlie mortgagor agreed that fora term of six venra 
he ivould hold -Y onder the morlgaioe and pay rent at a 

OBit.aii role. In default of jayment of rent, he was to pay interest 
at a certain rale ai d in default of redemption in six year.,, the 
land was considered to he sold. Xo interest or rent had ever heen 
jwiid nor had tho mortg.igee applied for mnlatinn of name in his 
liixmir, alth-ngh he was hound to report the ae.iiiisltien of hi., right 
hi S. .1+of the Land Uevemie Act. After the death of the iiartics 
to the original transaction and after 12 years had elapsed, during which 
no acuon had been taken on the inorigago, fho morigagee’s heirs sued 
thomortffauol s heirs f<»r poi^session umLr tne deeil' "JleUy that the 
nioitgagors linrs did not occupy the pojtiou of ni^re teninls of tho 
mor(.f.a»ec and that the plainlifFi; were not entitled to be put in 
possession as landlord, ina^tiiueh as the mere execution years a£:»» of 
a document of that character not acted upon in any way and not 
even l-ronobt to ihe noiicc or the revenue authorities could not be 
held to alter the status of the owner into that of the tcnanc of 
the morti^a^ee. (WjUfui. V. C.) 

Ni«iin r. liudUan —0 V W.R. ]00S (Rev.); 1 P. R. XUOS (Rev.) 

*- Ttihzimni — Xahc'e of the Unvre—tUnying /ns /anJhnl/s 

title — Sur^ (leirUil operutts as a ground for forfeiture tf f/te 
tenuncy* 

Iltld, that a tenant repudiating his landlord’s rij^ht and settfn" 
up an adverse title can he ejected iiTCspoctivo of the period durinjy 
whicli ho may have be-;n in pr.sscssion and that n lease of ta/iz'mni, 
though it is in the nature of a permanent lea.-e, is liable to forfeiture 
under the Transfer <if Proieitv Act if the tenant d nice the title of the 
landh rd. 19 I\ R, 1376, d'tsUnqms/ied. 1:2 \V, IL, p. 496; 23 VV, R. p. 
309; S Gill. 009, referred to, 8 (’. L. R Xo^ifnlloived. (Anderson. .L) 

Jalnl nin t\ Ramzan.—89 P.W.R. 1010; 6 I.®. 1010. 


- Tenant*s goexh affac/edin erecuHon of a Creditors decree and lovl'ed 

up in t/ie house occupied hy him—Accused creditor jiutiing firwanl 
a prior claim and ohlalnutg sale-proceeds oj the alt iched goods — fC/iat 
person liable to pay Ttnt for the period during which goods remained 
stored in the hovset 

In execution “f a decree a^iainst a person, who was occupy¬ 
ing a house as a tenant, his property was attached and loiked up 
in the bouse by the nazir of the executing Court. A creditor, 
other than the dceree hoUler, put forward a preferential claim to 
the attached property on the basis of a nirrtgage of that propesty 
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LANDLORD AXD TENANT—UNDER PROPRIETARY RIGHTS. 

anJ obtained all the money realized by auction for the attached 
property. The landlord sued the tenant and the decree-holder for 
rent for the period during^ which the proj erty romairied l>cked up 
in the hotise. 

Jleld, that (1) as the house remained under lock and the* 
tenant could tiOt enter it he was not liable for the rent. (2) also the 
decree-holder, in execution of whoso decree the property was 
attached and l''cked up in the house, were oot liable for the rent, (d) 
grantinjj that the X.i:ir^ when he attaches property, does so as 
the dccrtc'hold *r's a;>enfc, still when a creditor with a prior claim 
steps in and ousts the attaehinir creditor, he mnsfc be rcijardcd as 
takioiT over the liabilities, iuchiding rent doe for the storin;? of 
the property from the limi* of attachment to sale. (Chevis, J.) 

Crosc .Tones r. Cumper.—183 P. W. R. lyllj lu 1. C. 883. 

— bnder jjropnefaii/ rlgHs—Inferior proprieiors7iij)^Ala nud Adua 
nialtku'—ji'iphi to S'liirc prodncV'^Oitu^t of j)roof. 

In a suit for dcelaration by plaintiffs that they were adna 
proprietoi'o and in poss.'S'jion of the land in suit and tho defendanbs 
were merely ala proprietors entitled to receive malikani dues at 23 
]ier cent, of the land reveuue, it was Hound that the land in dispute 
l»ad been entered in the successive settlefncnt records as the property 
of the defendants, whose uaiucs were writteu airo.^s both the columns 
relatin;^ to ala and adn.i nialiks 

lleldy that tl.e onus was on the plaintiffs to established their 
claim to inferi-»r proprietorship an 1 to prove that the defendants were 
merely superiors propri^-tors entitled to recover only 25 per cent on the 
land revenue; that tl»e mere fact that the tenants had been located by 
the village ofijcers was no adequate gr.»und for depriving the defindant.n 
of thf*ir riirht of 0 \^nership when tlie entries with regard that u'attcr 
ha 1 long been in their favour; and that (he phiintilfs Imvinir 
failed to discharge tlie onus that lay on them iho dci’enilantsAvere 
entitled to (he ownership both al^i and adna of the Ian 1 in suit. 
(Scott Smith and Shadi Lil, J.).) 

Ahmad Yar r. Muhammad Khan.—83 P.M.R. 1918; 

41 . 1. (\53>. 

- Whctlter a tenant whose leiixe has determined can erlcl a landlord. 

Hc.hK that a loi'.ant whos-’c lease has deterniined eann t evict 
a h.ndlord legally in possession of the prop.^rty even if that laodlonl 
has been let into possession by th- quondam tenant. 37 A. 557 (P.C.); 

5.3 1. C. 853; 123 P. R. 1919, referred to. (Le Rossigiiol and 
"Wilberforce, JJ.) 

ifuinlaz V. Kaurang.:—3 Lah.L.J. 227. 

*—A\ itjib-nl-arz. 1S81 — Tenant's right to cut down trees with l<indlofd*s 
consent—Jttfusnl oj consent^ grounds fur. 

A danse in Wojib-ul arz of 1884 provides that the tenants can 
with consent of, and after infoimirg the laiidiords, cot trees situated 
in their conrt-ynrds, fields, when required for aaricultural implenien.'s 
used or for the repairs of dwelling bouses. The int nl mu of Wajib-ul-arz 
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LANDLORD AND TENANT. 

is tliut the tenants should ordii^nMl*. >. i 

for the purjwses mentioned, but that to out dowi, tnior* 

onportunity and lh« right lo pr«‘vei.t tlie nni T-»! Ti the 

power, or ifc. abus... and not that he^ -d I 

tenant to exovoiso the rigl.t at all without^ entitled to forbid the 
alL AVila-n, K C.) ' ^ •'•asigning any reason at 

Sabhan y. Niamat Khau.—4 P.W.R. 1908 Ilev.; 

^ li V. R. 1908 Rev. 

LAND SUIT. 


(- /or a sAaie of [truthicc on 
o^iana. 


OCCOttilf oj to fCCO'Ct)' 


Held, that a Miit in wbii-h the pUintiif eUinie a share of 
produce on account of ab ana is u “ land suitwithin the ineanin^** of 
Section 40 of the Punjab Courts Act. 

Jieht, also, tliat the plaintill had established that the canal in 
question in Uio suit was re-adoptod from an ancient water-course by 
bi8 father and that the p’aintiff had alone cleared and kept it in order 
niid that he was entitled to rea’ize abianti from the delendante. 

(Andewon and Harris, JJ.) 

. • 

Sher Shah r. Natna Singh.—JSU P.L.ll. 1901. 

LAND TENURE. 


— MaHk^it tenure ^ Meaning oJ public purpose — Octori post, 

M'he makhnZ'i tenure by \vhid» the State or a public body^ 
such as the District Board, may. with the consent of the owner 
take possession of land fine of cost for public purp >se8, though not deiin;- 
lely r«'cogiiiscd by the Civil Courts exists as a custom bovond 
doubt in the Delhi District, one of its c-irdiiial principles being 
that the Slate or public l>ody must rotarn the land, if it is no 
longer utilized fora public purpose. The use of tho land held bv a 
Municipality on a mukbitza tenure for building an octroi post is 
clearly a public purpose, (Raltigan and Beadan , JJ .) 

Sangban Lai t- The Municipal Committee of Delhi.—• 
101 P. L. U. 1914; nJ P. K. 1914; 22 I. 0.824 


'Sanjidar—Service grant of laud on condition of service—Failure of. 
guarantee to pet form services persouuUg of 

that'Sanjidar loses his rights if he perforins services by 
representitive. Where the proprietors of a Tillage* make a grant 
of Und to a Brahmin conditionally on his performing certain 
services, the gift can hold good only so long as ho or his direct 
descendants perform the services required of them personally. It is 
not competent for either of them to have the services performed 
by any substitntu to whom he or they select, (Rattigan, J.) 

Faqiria y Sabha.—18 P. M'. U. 1911; 9 I C. 925. 


Constrac 'ion—SpscificaHon of shareJoint and indivisible contract-^ 
Rights of lessees—Rosicssion ojptrt of land leased—Right of some 
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LEASE—CONSTRUCTION. 

4S/?/fc(^c petformance^SuU-^Maintain- 

■ U here two out of eleven co-promisees who hatl jointly entered 
nto a lease w^ith certain person, sued for (he possession of the Unda 
leaded, impleading'as delendfliits their joint lessees who colluded with 
the ie>sois and refused to y,u\ with them as co-plaintifi's. 

that the plaiutiffs were not only entitled but obliged to 

^T^ oflhe whole land. («eid, C. J. and 

Katligan, J.) ' * 

Muhammad AH T, Muhammad Shah.—57 P.R. lMl'; 

_ ah2 P.W.R. 1911; i9 P.L.ll. 1912; 12 I.C. 850. 

Con7;-ac7 ^ posi poned—Specific performatice-liiglt of co-lesnee. 
ir= f , completed conttect of lease is an executed con- 

and not merely an executory contract although the commence¬ 
ment ot the lease has been postponed to a future date. A suit for 

necessary in regard to such a base. 

(bhab Dm and Ghevis, Jj.) 

Mihan Kban v. Muhammad, Bakhsh.-_97 P. h. R. 1913; 

• ■ ■ 09 P. W. R, 1913; 18 J. C. 499. 

^0Kv^,,a,,i3 agajitsg SHi-’it/ing—Xo right of rd-eniry of. ' See T.aadloni 
ena lenant — lor/eUnre 

35 P.L. R. 19U; .S3 P. R. 1914; lOfi P. L. K. 1914, 


Mortgage/4 right 


23 I. (A 395. 
to enhance rate of reu (— 


Lease bg mortgagor- 
Liabilitg 6f surety. 

nf fia.* mortgagor executed to the mortgagee a lease 

nroo properly for (n term loss than a year on a rent which 

himiiol?*f^ to t >e interest due on the mortgage. A suroty ■ bound 

agreed to in the lease on the failure of the 

inorltl'a^.io P^>“'0nt. Under the mortgage deed the 

fHlhxM^ lad toe right'to take actual possess! m if thedefendanc 

rpw lAaorf^'^ ^*'*''* After the expiry of the term of the lease no 

■ Ttrorfo-T.rrti- bnt .the mortgagee gave notioe to the 

he rmirr have to pay rent at au enhanced rate or 

the vat^ ?*(* * mortgagor and the surety fur rent at 

tnc iate stated m the ncticc. 

under the cfotract helwecn the partit*? tho m-rt- 

Sonl/t * power to issue any notice to onliance iho rent which 
would rea ly amount to enhiinuing the' intere.t on the mortg.^e. 

that 1 . 4 .n slitety was not rcsponsilde f r anr rent, 

that had ialJen due alter the expiry of tho lease. (hobehso«; J.) 

frardar All v. Muhammad PaklKdi.—126 F. L. R. 

' ’.ccr ey Hiudu t.,r„ily~l,-eeee boe.d 

pxeo . I 'p' ^Vj ■ "j "iiivioveahlp |)ropoitv has hecn 

exeouU-d m favoucoFa Hindu father livin- j, „.i;.h his s ns 
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LEASE—TEllMINATIOX. 

tenant is bom,,1 to pay the rent to tho father and is not concomed 

hi’/ betH'eon the father and the eons inter se and even if 

eons ha\o been joined ns noininnl defendants in tho rent anlt 

It'mHo^ ‘n 

(Klnlh.g^n', jI/^ ^ November 1911, /•oUo.eeU. 

Xmpat lUi i:. Xausliaria Mai.—17 P.AV.R. iDISj 

*’• (Siijfp); )8 i.C. 59?. 

TenniuafiOft before erpirjf—^J^emedy o/lcMor. 

y/tf/rf, that v liera a ia di tennlbe*! br*foro its #»xp!rv tho 

ho lessor IS not necps^anly entitlei to recOvei* an exact proportion to 
the .periofj for which tho lease had ruu irrespective of all the other 

y/W^A also, that when the plaintiff tprininated the contract on 

liUlo.more than technical. grounds, at a, time when it wag obvionslv 

to his gieat adviinUgo to do so, he should . be required to give the 

tfefeudiint that credit for his advance which he wonld hiive had to 

bun if the term of the leas© liad run its full course; (LesHo 
Jones and Wilberforco, JJ.) • I 

Kii’pa Ham v. T^ashmir Stat-,—3 rjuh.L.J. 120. 
hVXiSL PRACTITIONERS ACT, (XVIH OF L$7y). 

—5s. 3 and 3G~ Tove— De/hiiCton of toutEvidence required to declare a 
tuvt Chief Court 9 poiot r off aiid growi U,forreeUiOu—PunjaO Court 

Xct {Mnro/18SJ),S. '13. 

Held, that before a man can bo declared a tout it is essential 
to prove that he received a remuneration tiom a; legal practitioner 
and in consideration thcreqf prucured the- employment of tlie latier 
in any legal busiiiess, or that in .consideration of sny such remuncra* 
tioVi/he proposed to, a legal practiiioner to procure his employment in 
any legal business. 

Held, also, that proceedings under the Legal Practitioners 
Act X Vlll of 1379, are neither Civil nor Criminal, bub the Chief 
Court in exervis'e of the powers conferred upon it by Section 13 
tf ihu. Punjab Courts. Act. XYUI of 1381 ■ is competent to revise 
an order pu.ssed under Section 36 of the Legal Practitioners Act. 
)f!79, if it is shown that the provisions of that seolion have not 
been duly c-unpUyd with or for olhor good and substantial rtason. 
l or example •—(1) if tho petitioner's name is included in a li-t of touts 
Without any oppurlunitv being given to him cl showing cause ugainet 
fiuvli inelnsioo, or if there is no evidence, whatever to!Stippoit 
the Subordinate Conn’s finding, or (3; if the evidence, raeh as it 
is canuui legiilly he accepted for pioving the pet’tioner i.s a tout 
M’lthin tlie meaning of Section 3 of the Act. .11, P. li. 
ibhS CV; 3 P. K.lyOO Cr. i Cr., Rev. No. 3'iis3 of 1897; Cr. Rev. 
No. lOlu of 1899: unpxihlisked- 1 L. 11, X\1 All., 181; referred to, 

8 All., L J. 'Ziy dUsented Jroo\ (Rittigan and Williams, JdA 

Miiu. Singh V 'I he ( r-.wi.—115,P L R. 1999* 

11 P. U. 1909 *^ 1 .; 2S I'.W.R. 19U9 Cr. ; 3 I.C. 977. 
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LEGAL practitioners ACT. (XVIII OF IS79\ Ss 3& S(i 

Sami 36—loMt-Endtiice—InUTrere»L'e by the Chief Com-f. 

evidcQce ot hj^ bein^ so is vague and jareneral, while there is the 
(Frlz"^llefj.)'^ apparently res,«;ctable witnesses to the cntra.y. 

‘’y f^~f''«f~f ^3em-e-Po,oeCq/- ChUj OoaH to interfere. 

efi.ct tW ’ a P ’ • en.lence of an ordinary witness tn the 

hrooc-hr r 1 Parris or pavs a person co,nInis^ioll on any case 

to deollre that" denies, is a..t sutficient 

to decJare that person a habitu.l tout. (Harris, J.) 

liaisahhi Ram t>. The Crown.--27 P. \V. B. 1009 Cr. ; 

- Boeeeas:'If^a ’lli 

6-. IS-hUeeonduet. P 

rartofa le-al p.aotitioner to stipulalo 
Kohertso.. JJ ) litisa'ion. (Chatlerji and 

In the mattei- of a Ple-aJer of Chief Court.—141 P.L.R. 1901; 

<?%? VI. A . 69P.R. im! 

conduct ^ agajnH former cUent—Gf o$!sig improper 

lo.t ^ nfler his dismissal without miscunduefc on his 

business, is at liberty to Ukesides 
ga net his former employer, provided always that he has 

l?nf 1 \ clients prejiulico. 

h^o .1^ not competent to do so when he is neither di^char-cd by 

Wh 1 - *1 bnsiness for which he was retained olustMi, 

whnn V complainaut defended the accused 

iin T*.!?' ■ cr 'vas retired after order of his discharge was eet aside 

imnron*'*^” r f'^ 7 /^ 0 ? the Mukhtar was grossly 

AH Muhammad r. Babu Sham I^I.—45 P.L.K. iOOJ; 

c to ft, 7 j 2 P.R 1994 Cr. 

discharge of pro- 

/ejsional dutg-~~Mfsappropf>iaiion rp client^s s„onr.^~ failure to opr 
explanation to Ct.uri even where required to do eo-^ Effect, 

.]*.= k a log'll practitioner is grossly improper in the 

disihargeof hi6 i.rof^ioeal duty withi.. the me:miug of section Id 

1 ^ renders him Imble even for dismissal 


communi^cion or the liigh Court demanding eKplanation as to hi. 
condoct 111 discharge ot his profe.^donal duties. (Shah Diu, C. J 
ai.d Leslie Jones, J.) ' 

In re Mr. Asquith.—30 P.W.R. ipiy Cr; ! 9 Cr. h. J. 904 ; 

42 1. C. Ida. 
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(^VIII OP 187«I, S 1,S 

^—•5. 13—I i'ofei^>^al m%it'ondHct^nelit\ons with / »> • . 

U^ch,.Hng a Hunt out of ^ubject-f.atter of 
Sh pent-^on from practice. ' ^ ««ai4/;/ci»/ 


Wlien the oliont of a pleader died « 

mother a, ^.uirdia.,. the pleadar taking. im,.ro,.c" a^vTnlVC o7‘'l“ 

positi-n, plotted to secure for himself the heaifir ,7 ? • ' • 
...U .. .h,,n, ,1,. .„bi„i.™„.,, J.'IVniLa. * 


the 
ears 
rd 


subsequent order of suspension from practice for a period of thr * 
went as far in the dir^Stion of raerov as it propel could 2o 
Macnaghten, Lord Collins and .Sir Aither wLon,).' ^ 

In r< Chanda Singh—10 P. W. R. 101,5 ; (Cr.) 

rA. P)—The nigh Court judgments in the above ca,o!^nre 
reported in 11 P. . R. (Cr.) and 11 » P.VV.R. 19]5 Cr. 

f' ’if^cc,nd„ct~Jrriti,,g htUr I ■ Comm.^^ioKer to report 

Where the pleader addressed a letter to a Commissioner appoint¬ 
ed to investigate a case to report in his client’s favour it is professional 
uiiscondtict under S. 13, Cl. (4) of the Arr. ^ 

"Where a pleader nddresses to the C..mm'j*sinn('p of the D^fcrict a 
most disrespeotf.ll letter and ciivuUtes i t freely amon- his subordinate^ 
he 18 g'.ilfcy ot misconduct which cm be taken notice of tinde-' Cl. (/; of 

S 13 of the Act, thoiiofh the matter is one ol a private nature between ' 
the pleader and that officer. 

To prove handwritinzr evidence of peraois acq-iainted with the 
handwruinor is admissible though they are not experts under S. 47 of 
the Evidence Act. (Kensington C.J' Rattigan an*l Shadi Lai, JJ.) 

In the Matter of Bhai Chanda Singh.~18 P. R. 1915; 

28 I. C. 722; 

■S^, 13 and 14 — Co"tpe*ency of Dt^tAct Judge to en^fttre into a charge of 
minconduet — Touiism—Chief Courts power of Revleion. 

Utid. that: — 

(11 Section 14 of Act XVIII 'if 1879 applies to all clauses of its 
Section 13 a'^ amended hy Act XI - f IS96. 

(2) When any of the charges mentioned in Section 13 of the said 
Act is brought to »be notice of any Court witbin whose loc.il li rits the 
pleader is ordinarily practising the presiding officer has jurisdiction to 
proceed ag.iinst him (i Loder) under it« Section 14 and can report, in 
the manner prescribed the.ouuder, t» the Hioh Court for suspending or 
dismissing such pleader in ease tlie charge is made out 15 Cal., 152 
P. C.; 27 Cal., ]Ui3; dUlingninhed. 

(3) In acting under Section 14 of the said Act, the Court is bound 
to hold prediminary inquiry in-order to find out distinctly what is the 
charge, and after satisfying itself that it u prima fade a true one, bat 
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not before the Court can proceJto reiirtd'.l’ i and 

2 of the same section. Such a nnfini» Jf ’ parae i ana 

liable to be set aside on revision by the High Cuurfc°° ^ 

of the Act the ^notification paid to the*tou “ must b ^o .t of aT f 
patd or parable to a pleader” but does not .nclude a payment n,^e out 

of the drK(n/aa»a o£a pleadePe AJuniii. (Johnstone^aiid Williaine JJ ) 

Amolak Ram e. The Crown. -3 P. W, R 1909 Cr ■ T lC. 99 

S>. tSand 14-Unprores,ional conduct—Whether Subordinate Court, 

can enquire into charge falling under Cl. (f) of S 13 " 

Court is nofleaX'o f®-- petitioner'that a Subordinate 

^tion tor any other reasonable cause,” and is confined to cases 

the co^.rt'itu[io '‘"nb^^^^^^ It was further contended thft since 

IndXt unCth r^ ’ the petitioner has become a Vakil 

to iniUate nmcc ^ • “‘"or .‘'l® “^as the power 

inohih oonstruclion of section U is that it' 

includes clause (7) ,,ust a. much as any other clause of seoiion 13. 

to talfP district Judge WHslegallv competetifc 

o 14 of the Act. 39 M. 10 i5\F. B.), foUow^a. 

ll^ui Southekul Krishoa Bai. lo C. 

In the nealter of the Legal Pr.aotitioner’s Actl 7879.— 

S 13 !b) Vi. A 61; 54 l.C. 9S2. 

.« order that the suit should be dismissed in default. 

Court on tTiA r) a client, whose witnesses had not reached the 

afiseiit himsolf'*’^ r'" fi^ot client being a plaintiff, tn 

noffin r-r ? t’’ ‘•’“‘‘''6 suit should be dismissed in'defaolt and 

//e«,that the conduct of the 

muhhtar ir.l8 grossly improper. (Reid, C. J. and Keiisington, J.) 

S n thl If A . , ,668 i'latler of a Mnkhtar.—56 P. R. 1902. 

«» obieetionable letter to the 

uerson "'6® for another 

TunerLiorof r “ Court, on the 

To d ,“"^7."' “ "“88 within the terms of section U \b) of 

dM^ned to J'* V' “PWi d of three months and 

of th^ronr. ''Cfore the presiding officer 

of the Coort concerned and the Chief Court. (Reid and ttobortsrTn, J J.) 

C J? fe\ 'I'll'li'’®''—!) I'. K. 1902; 106 P. L. U 1901. 

1/,! .1; '^^,-^'’7/ ^'f<’>'t'oner—Mi,oonduct—Pagment of part of 

MuHfh^ana to another pit aderU MidnthL ^ t' / 

111 the ahticuce of a coui.iioJ Xrom the station where he naa 
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LEUAL I*KACtlTIONERS ACT, (XVIII OP 1813), S 18. 

practisijig hia I/kma^i took a client to a pleader who o\»t of tho 
Muns^iidna p.iid by (he rlierit gave a portion to tlie Miviahi. 

Ilelil^ by the Full Bemdi, thut in tlie a!)8enc'e of cvidijnro of 
procnring or Htiempt’ng to procure employment as pleader or of any 
reUinnorati.n having been given or promised to the MuusHhy \\\q 
pleader before the client w.n taken t«* him and of any evidence that the 
client was deceived or any misrepres *ntat ion was made to him, the 
pleader could not be held guilty of miscooduot within tlie nieaning of 
clause (c)* a^id (rf) of Section 13 of the Li(*gal Practitioners Act.. 

Held, Uy the Diviwion Bench, that the pi* nder was guilty of 
misconduct under olauso (c) of the seetiou. Toe Judges obstrved, ln„ 
rolerring the ease to tho Full Bench it was ruthf*r assumed that llio 

w.irde ‘*out of any fee.sorvioes'* qualified “tenders" and 

as well as ‘^cnusents to tho retention of" hut examination of tho 
structure of the chiU'^e shows that this assumption was hardly ooirect * 
(Johnstone an I Williams, J J.) 

In the oaseof a Pleider —27 P. U. I'llO Cr.; 69 P L R. 1910; 

'^2 P. W. R. 1910 Cr.; 0 I. C. 73G. 

■- S. 13 ff) and fb)—As a^nenned by Act XI of 1896 — *'An^ other reason-' 

able c^use**—H het'>er copjxn d to professional conduct. 

S. 13 (f) of the Tlegal PractUionei^s Act os amended }>y Act 
XI of 1896 is not confined to iniscouduot of a legal praolitioper in 
bis pr )fe88i.>nal capacity. 29 C. 890; 34 M. 29; 9 P. B 1902, 
re/erred to. (Kelisingt^on, C. J. Uatiigunaud Simdi L<0, JJ.) 

A Firsi Gra-.e Pleader In the matltro/. —1^ P.U. 1915; 

1? P.W K. 1915 Cr.; iiS-l.C. 722. 

• 

— S. IS. (J) — Grossly improper conduct ■■ Writing ietle'f to judicial 
ojficer asking him to decide case before him in particular manner. 

> A legal partitiouer wlio writes a letter tD a judicial officer 

asking him to decide a ca'^e pending before him in a particular 
manner is guilty of grossly iniproper conduct within the meaning 
of S. l3 (f) of the Legal Praciitionoi'^s Act. (Leslie Jones and 
Bi-oadwav, JJ,) 

lu the matter of Narendra Singh—fCl P. L. R. 1917 ; 

a P. W. 11. 1918 Cr. ; 44 I. C. 121; 

4 

—— S. IS. Cl. ffj—pleader — detention of suspected tout in service — yotice 
by liar Council—taise a'^surance of dismissal of tout—^Mlstondnel. 

Held, that a cl.arije of the following deBcripti>u agaii st a 
pleader, if proved, constitutes a professional 
fioii Id clause {/) of Act XV'IIf of 1879, 
to be either di^mistid or suspended for a 
was six raoqths in the present ca>e). 

1 . That Mr. M. after having given a very clear promise 
to the Bar Ccunoi) to dismiss N. whose r^ame had been entered in 
the list of suspected and to whom notice hod bean issned 

to show cause why he should not be proohizmed as a tout retained 
2 ^. in his scrvdcc and, that he motle a disiioctly false prumisu io 


miso *ndu'jt under seo- 
for which he is liable 
oorrain period (which 
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legal practitioners act, (XVIII of 15791 S 14 f -xa 

order t, ,es.ape .he R.the., • 

££ '£ 

^»Yciing the employment and uolice frc nf 

(RoberlsoD, Kensinston, R,tt gan ai d Sbah Din, JJ,)” “ 

A Fir.-t Gride Pleader, In re. —2li P. L. R 191B ■ 

„ ,. . . . IL l9UCr.; 27'l. C. 151 

^‘^—^'‘r'»dxchon to enquire into misconiluH. 

tlnniir. A t ‘*’®**'*'® clause of Section liif tlie Leffal Pracli- 
tioners Act . empire,a any Court in ivhich a pleader TrLtNeT to 

The^'motion'd^es* “g'anst him in sLii Court. 

l ^ '’oc'^'deration of a c!iar<re to the Court, 

and R!!Lrtson?JJo"‘*“"‘ <=®“'»it'’ted. (Reid and 

In the matter of Bahu Het Ram, Pleader. 

o nV on f'- R- 

o/iee. “llotoed on taratiou-Snii for recovery ' 

contemnk’^^o^"V'^'‘'“'’^ ^IVlII of 1579, do not 

fee activillv allowrecovering fiom hi'^ clieiit a 
ia that withnnc ^ V the Court on taxation, whal the}' do provide 
he nay "nt of ‘ proyisions he lamiot inforee 

Sarju PershaJ v. Glrdhari Lai.—1 P. R. 1009; 21 P. L. R. 1909; 

„ » P- W. R. 19U9; i I.C. 3f3. 

of 1H84)'‘^7 s 3“'‘'' <tfclare-l>uufab Courtt Act {XflJI 

person a Jndge in the Punjab ie not competent to declare a 

for under "k‘'o ““'‘ I" Le^al l•mct.tioner 5 Act, 

LsnotiHe^ thri^?-^'^”^ Local Goyernment 

poL of tbe f O 1 7'“';“! District Court fur pur- 

pojes of the Legi.i Practitioners Act. {Chatterji, J). ^ 

Buwa Lachhman Das. r. The District Jodoe, Gurdasnur.- 
, *08 P. L R. 1904; 22 P. R im Cr. 

'' f ^YT Bo^er, of diet 

hDa knowledge of judge. 

1879 I An ““qut'y under Section ,36 of Act XVill of 

he Co^es oTctd or P' “ goyerned cUher by 

litne.;; :l!;7ed Vy MVe^'.lta j:^dre" h"" 

Ih^Acaj^^L^th’''”^^' asl.istric'l Jmlge^or he pu'^po esTf 

em are admissible m evidence against hm even if ihey are not 
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LEGAL IMACTIONEP.S ACT (XVII OF 18"9) S 36 

rutluO^ttAoTlsS'"" (See Section 13 and U of 

//cW, also, ihiU if a number ,.f lespectahle person-) or nlcaders 
of anpirent impartiality in a particii’ar Dislriol. are f iind to be of 

tL"cZ" ' d^r''-*’" '" 1 “ " e»meioiit to justify 

1 foot ofit i», 'vitli tb- distinct 
object of cvadino the didicnlty of compelling ivitnesscs to -ive tl.e 

spee.he. grounds upon wbieb their opinions are based. 

« ol- n.r' to ‘‘ gonoial repute ” is a matter for Ilia Judge 

making the Hiiqinry to deiide. 

ha declared a tout he is entitled 
to pt, ar 1 he Court is hnund to grant him ample opportunity to 

adduce re cntm^.eyj^dencc after hearing all th:.t is .said against him. 

//eW, also, that the j District Judge has 

accepted a.s sun.e.ei.t evidence which might appeir to the Chief 
Court in-adeq latr to _ support his fiadiiig is n t a good ground 
for mte, ferenee with Uis order. ()„ the other han I, as the order 
declaring a person to he a tout is one which verv seriously affects 

the character ami prospects of the person ..o.,inst whom it is passed. 

ihe t.liiet Court IS fmly justified to senUinizo such orders with the 
object ot sat.sf mg Itself that there has besn a eoinp'irnce with Ihe 
provisions of Law ami that the p tsoti afTevtcd has been *»iv€n full 
oppor unity of meeting the charge brought agninst him lllP. R- 
I'lOyCr; 23 P. W . U., 19'JO) Cr. refe^re f to, 

Ileldy also that a Judge must decide every ca>e on the evi¬ 
dence before him and not upon any knowledge which ho may himself 

possess aliunde unless he informs the parties of the natuie and 
source of su'h knowledare and allows hifnself to be cross-examined 
thereupon. 37 P. K. 1903' Cr., folfoioed. 

Held, further that thf' C/hief Oourt is competent to review 
its own oi(Ur> in Sut-h like oases, 

Under certain circumstanceR certificates of g)od 
certified co]»ies thereof can boadmittel in evidence, if 
to by t he epp’Site side; without callinsr the geutleuipu 
who have granted these ctrtificates (Ra tigan, J.) 

Buie Khan v. The Crown —120 P L. R, 1909 ; 

21) P W. R. 1909 Cr.; 3 1. C, 982. 

— 8. 36 — T^'ut^^Dfclaralion wl*hont leg^d prooj. 

S. 36 of ti e Legal Practitioner 8 Act, requires proof by evi¬ 
dence of general rc-pute or other»vi>e before a man can be declared a 
t"Ut. Such evidetioo should be taken in the ordinary manner and 
b ought ' n the rmord and where tins Ls not done, the order of declara¬ 
tion C'linot be iiiiiintuined. (JohnstoiU', J.) 

Shankar Singh v Emperor.—-112 P L. R 1912 ; 

12 . VV. R. 19J2 Cr.; 15 1. C. 3u7. 

— —5 30—Tout —iJistrict MagiHmte /raunug a list of — Tower of Chie/ 
Court to revise - Punjab Court Act^ S. 3 

Proceedin'^ under beCvion 36 ol the Legal Practiti<)aer8 Act 


character or 
nob objected 
as witnesses 
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LEGAL PRACTITtONERS ACT, (XVII OP 1879), S. 41. 

are n^itlier civil procfedinf^s governed bv the p'ovisione of the Code 
of civil procedurH, nor criminal proceedings governed bv the Criminal 
Procedure Code, and, therefore, n ither the Civil nor the Cri-uinal 
jurisdiction of the High or Chief Court can be invoked fjr the 
purpose of revising orders passed under that section. (Kensington, 
C. J. and Rattigan, J.) 

Sad ir-nd-Din v, EmporL'r. —26(1 P. L. R. 1914; 

18 P. R. lOUCr. ;51 P. W. R. 1914 Cr; 

25 I. C. 513. 

-- S. 41. ^Improper conduct—AiUocite—PrevHlege a9 a suitor. 

Although any action clearly taken as a private individual in 
the prosecution of a case, or the setting up oF a defence would not, 
under ordinary circuinstonces, justify the High Court in taking 
notice ot s loh aeti m as a breach of pntfessional good conduct 
merely because the individual concerned happened to be an Advocate, 
yet conduct which is in itself indeFeiisible and amounts to gross niis- 
coiidoct in an Advocate is ni*t taken out of the purview of Section 
41 of the Legal Practitioners Act by a mere colourable pretence that 
it was the conduct of a suitor, defendant, or accused in that capacity. 
Privy Council Appeal Vol. Page 283, referred to, (Clark, C. J. 
Cbatterji and Robertson, JJ.) 

In the matter of Mr.-Bar -at-Law.—5 P. R 1905; 

148 P. L. R. 1901. 


LEGAL REPRESENTA'HON. 

— Intcryneddl'ing vith part of estate—lixtent of liability—IVrongful 
Conversion of property — Non-nroductiim — Presu-nption — C. P. (Jode, 
3 (11). 

Section 2 (11) of the Code of Civil Procedure, 190S, includes 
in the definition of legal repre-<cntative a'ly person who intermeddles 
with the estate of the deceased, and hence intermeddling only even 
with a part of the estate makes the interineddler liable to the 
extent nt any rate, of the property taken possessi-m <»£ by him. 

Where a person who has wrongfully converted properly will 
not produce it, it shall be presumed as against him ti be of the 
best description. (Reid, C.J. and Beadon. J.) 


Mst. Daropati v. Afst. SaJa Kaur.—115 P. H 1013; 

39 P. L. R. 1914; 22 I. C. 242. 

■proper person — Accounts—Commissioner not knowing the character in- 
which accounts are kept ^Objections tt report not taken i't first 
Court, or not raised in grounds of appeal before the Appellate 
Court. 

Held, that in the presence op the widow and nmther of the 
deceased, the widow of d&’eased's cousin shouli not be adderl as a 
Legal Representative and her name, if added; shouM be struck off. 

Held, further, that a Local Commissioner, appointed by con¬ 
sent of parties cannot be superseded siinplv on the ground lhat he 
is incompetent to go into the accounts as he cannot hi i self read the 
characters in wbiob -eu-b iicc ants are kept. 
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LEGAL REPRESENTATION. 

Held, furiher ihiit ohjoctions iifyainst the r.’port of the Local 
C;>niraissi(mur not ruiso<i in the oriifinal Court, or those ai;ain«l the 
said report and decree of that Court not pat. forward in the t-i-ouiKU of 
appeal i efore the lower Appellate C.mrt ar.d therefore not'^dealt with 
by the latter Court cannot be allowed to be raided for liie first time in 
the further appeal before Cliief Court. (Keneington, C. J. and Shah 
Dio, J.) 


legitimacy. 

—^ Vasthumous son — 
estate. 


Mun>hi Ram v. Misri. —7i> P. L. R. 1915 ; 

9 P, \V. R. 1915 ; 27 I. C. 598. 

Burden of ^roof of legHlma^y-^Success\on to large 


In a case of disputed succession of property of a large value 
as Will as to a jagir, more than ordirary care should be taken to 
place the Itgitima w of a pc'sttinm us son bn^ond all possible dis¬ 
putes and the onus of proving ligitimacy is on the posthuaaous son 
^Cbevis and Shadi Lai, JJ.) 


Jagir Singh t*. Dalip Kaur.— 42 P. AV. R. 1918; 

44 1. C. 57. 

- Sikh Jat abducting Sioeeperess—Subsequent conversion of both to 

Atnhawmadanism--^ Marriage under Muhammadan law-^First husband 
taking no stepf^ to assert marital rights—Legitimacg ot issue 

of second marriaqe. 

A. a Sikh Jat abducted a sweeper B. whos husl)and was livinsr. 
B's husband prosecuted A, fer abduction. Stime time after that A 
and H turned Alnliammadans and wei»t through the usual form of 
mirriage prefcribcd by Mubammidan Law. They lived as man and 
wife for n lorn; series of 3 ’ears and subsequent lo his complaint for 
abduction H*s first husband never to>'k uav steps to assert his 
marital rights. A« the re>nlt of the marriage of A. and B. a son 
(J. was born to them C. lived with A. and was treated by him as 
well as bis brotherhood as his Hgitimate son. Held, that there was a 
strong pr^^sumption that B's first husband had repudiated or divorc¬ 
ed her before A. married her, and consequently C. was the legitimate 
eon of A. (Uubertson and Shah Din, JJ.) 

58 P. R. 1912 ; 210 P. W. R, 1912 ; 

13 I. C. 662. 

LEXERS OF ADMINISTRATION—GRANT OF. 

— ' Grant of — V^scretioji of Judge. 

li is discretionary with the judge to grant letters of admi¬ 
nistration of au intestate to property. (ChovL, J.) 

Budhu V. Ram Samp.-—96 P.L.R. 1917; 

42 1. C. 737. 

LETTERS patent. 

—“•—Cl. 10.—Appeal —lAmiialion. 

Held, that the period for an a}»peal under the letters Patent 
is governed exclusively by the Rules made by the High Court, 
which provide inter alia that no copy of the decree, order or judg- 
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LETTERS PATENT CL 10. 

roent appealed from need accompany tbe memorandum of appeal. 
The evidence of delay wag treated a« a paramount cnsideraliou 
ani all prohahle cantos of delay were swept from thn path of the 
appell'int. There is, therefore, no rea<;on for oxtendmj^ time even 
though the Court was in vacation when the thirty days expired, 
(LeRossigaol and Maitineau, JJ.) 

' Fateh Mohamad v. Chothu Ram.—& L di. L- J. 361; 

60 I. C. 737. 

■ “ CL. lO. — Appeal under—Xew point not to he raief’fh 

Held, that as the plaintiffs have all a! *ug sued for possession 
as mortira;^ccs t'jev einunt be allowi*d for tiie first time at the hearing 
of the L'tters Patent Appeal to turn round and a k the court 
to hold that the plaintiff's suit was for ejectment of their tenants 
and to pass an order under section lOO of the Punj«b Tenancy Act. 
(CbevL and Scoit Sniiih, JJ.) 

Basant Ram v. Mihomed Ali.—4 Lah.L.J. *103. 

— 'Oh, 20, S9 and 30 .—“ Judgment ‘ — Meanin) of—Interlocutanj order 
—of execution. 

Ileldf tlrat the term * judgment ' as used in the Letters 
Patent is a very wi le one, having a not much narrower connota¬ 
tion than the defination given in the Code (•£ Civil Procedure, 
and this view rec.nves confirmrtion from the language empl oyed 
in Sfction 29 and 30 of the Letters Patent which give a right of 
appeal to His Mtjegtv's Privy Council, subject to certain condi¬ 
tions, from even a preliminary or interlocutory jndgment, deciee of 
order. 

Held, acordingly that * judgmeut ' in Section 10 of the 
Letters Patent indinles any interlocutory judgment which decides 
80 far as iKh Court prououncing such judgment is concerned, whether 
firally or temporarily, any question materially in issue between the 
parties and directly affecting the subject niaitor of the suit, 

Held, coDsequ^ntly, that an order on an application t» stay 
execution pending appeal comes w thin this defination of ' judgment 
and 80 is appealable. 21- M. 35'< ; 21 C. **73 ; 8 H. L. R 433 ; 43 C. 
8G7 ; M. H. C. 334, referred to. (Le Rosj-ignol and Petman, JJ ) 

Gokal Chand v- Sanwal Das.—1 Lah 348 ; 2 Lali L. J. 32. 

i)5 1. C. 933. 

- Cl. 10.—Judptnen£. — Order of single Judge of the 2Iigh Court dismis¬ 
sing an appeal from an order of demand — Appealahlitg. 

Ill order t*> decide whether an ndjiulicitton should he trea'el a-j 
adjudgment ' regird should he bad, not lo the fonn of the adju¬ 
dication b it to jts effeot upon the suit or other civil proceeding in 
which it wa male. If its effect whatever its form may be and 
whatever may be t.he nature of the application on which it was madt%' 
is to put. an end to the suit or pr cseding so far as the court before 
which the suit cr proceeding is pending is concerned, or if its effect, 
not c implied with, is to put an<i end to the suit or proceeding, the 
•djndioutim is a judgment witliio cl. lu of the Letters Patent. 
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LEl'TEllS PATENT, Cl. lO. 

! xV J i (l^'* Ji.) 

5 M. H. C. n. 884>, rehei upon. 

The determinati-n of the questi>n wh.fcher the plaintiff is 
entitled to bnn^ hissuitafter the lapso -►f 12 years from the date .f 
the mvilution constquent upnn an alienation is a determination uf a 

njjht and the adjudication there on certainly affects the merits of t he 

Question between the parti»*9, more especially when it involves the 
doterminatitiu of the point whether the defendant has acquire 1 a pres¬ 
criptive rigrht of ownership to the land in di^p^te. Where a snit 
for sett in.: aside an alienation of ancjstra! land is dismissed as barred 
hy limitation and on appeal a sin;jle Judfr© holds that it is not so 
hill-red. his judgment oonlirmiug an order of remand hy the lower 
appellate court is appealable under cl. 10 of the Letters Patent. 
(Sbadi Pal. C. J. and Harrison, J,) 

Ruldn Sin^h r. Sanwal Singh.—3 Lih. ISS ; 67 I. C. 3S8. 

——CL 10 — JHilgmenl-^}yhat is.. 

The term judgment in S. 10 Letters Patput includes any i- ter- 
locitory judgment which decides so far as the Court pr>n>nneing 
such judgment is coiiccrued. whether finally or temporarily, any 
question materially in issue between the uarties and diret-tly affecting 
the Bubjeot m itterofthe suit. 1 Lah. 318; 85 Mad. I, 
iShadi Lai, C. J. and Ahdnl Quaclir, J.) 

The Finn Badri Das Jjnki Das p. Mathan Mai.—1922 Lah, 185. 

CL 10.—lAnAtation Act, 8. 4. — AppUcnbilitgof. 

Hddj that the Letters Patent together with the rules framed 
thereunder as to limitations for filing appeals are complete Code in 
themselves and therefore the general provisions of the Limitation Act, 
including section +, do not apply to appeals tiled under section 10 of 
the Letters Patent. (Sc itt Smith and Chovis, JJ.) 

Dial Singh p. Budhu Singh.—2 Lab. 127; 3 Lah. Ti. .1. -tlS ; 

61 I. C. 327. 

CL tO.^Pohtl not raised hefo'^e single Judge-^IFhen allowed before 
Division Bench, 

Held, that the nppelUnfs are nit entitled to ask the Diw- 
eion Bench hearing an appeal under the lictters Patent to set 
a>ide iho judgment of the Single Bench, when it is found th.it that 
judgment is correct on all the points upon which the Single Judge 
was called upon to adjudicate. (Shadi Lai and Bi’.>adway, JJ.) 

Ahmad Shah r. Faujidar Khan.—2 Lah. L. J. 1; 55 I. C. 983. 

■Leb'd — Previllged communication — Malice—C ommtfnlcatiun. from 

elergyman to lady uttuckc.d to his mission. 

Where a minister in cliarge oL « charitable institution having 
promised to perform the marriage between a lady attached to the mis¬ 
sion and the plaintiff, subsequently wrote to the lady, on further in¬ 
form ition supplied to him, regretting tliat lie could not con.'cien- 
liously have anything whatever t) do uilh her niairi.age with the 
plaintiff, informing her at the same time that he had not sought for 
information and made inquiries, but that facts had been brought to jijs 
Or tine which he hid taken trouble to look intOi and that he was forced 
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to the p*inEal conehision thit th« pliiDbifl wa< altngfether unworthy 
of hf»r, hel l tha’’saci co tunanic.ition by the cleri»*ym in was a pri- 
vJeJired communioati''n, an.i thiit a snifc to recover dnmacfes for 
(le^amitioa by the plaintiff oouKl not be sustained, no malice having 
been provKl. AVbere the existance of a privileged occa>ion is established, 
the p'aintiit mast give affirmative pr.’of of malice, that is, dis- 
lionest or reckless ill-wiil, in order t^' succeed. It is not for the 
defend ant to prove that his belief was founded on reasonable grounds, 
and there if no difference in this respect between different kinds of pri¬ 
vileged commaaicatiou, To coastitnti malice there must be some- 
thing more than the absence of reas)uabL gro*’nJ for belief in the 
matterc.>iiimuDic.ited. (Claik, C. J. ai.d Reid, J.) 


R. r. C.—2(5 P. L. 11. 1909 ; 83 P. R. 1908; 


152 P. W. R. 1908; 
4 1. C. 918. 


1a% Vendenit Conte<\l%nH^ nroc’edlntf — Tra-afer of prip^rli/ before final 
decision of case — Tri'i^fer oj reoereioo'ir// rigHr illegal- 

Dealings with property in suit effected after no:ice of suit 
brnnjht in the Court of first instance and before ihe decision in 
appeal by the final Cotirt of .ippeal are dealings effected pendente life 
and suhj'ct t^ tim doctrine of lU pendens at whatever time between 
these two I’criods they m.«y occur, 

A suit as soon as it be‘omes contentious in the original Court 
continues so ordinarily Ut»til final decision of the a)»pellate Couitand 
should ordinarily be held to he actively prosecuted eveu during the 
poriod between ll»e decree and the filing of th« appeal. 

It might he .‘>howu that Iheie was an acceptance of the dciTce 
of the first Court or great laches in prosecuting the litigati m hut it 
would lie upon the party making suoii alleg.ilions to establish them. 

The law of lls p^^iuUns in Englaiul is different from tint pre¬ 
vailing in this country. Tne Law of Uependen^ in the country is founded 
on the fact that it would he impo-^sible to l»ring any suit to a suceesstul 
termination if alienation 2 '*^adente lUe were permitted to prevail. 
30 P. R. of 1891 and 56 P, R. of 1899, overruled. 

Held, by the Divisi>n Bench {lioberfson and Reidy JJ.) that a 
sale by a plaintiff in whose favour decrees has been passed of the 
property in suit before not ice of appeal by the defendant is served 
on him 18 not exempted from the operat’on of the doctrine of Ixspe"- 
dena by reason of the fact that the dclendant on Lis appeal, to which 
the vendee was not impleaded -s a respondent, chope to accept tiuiu 
the pUintiff a c-^mproroise of the suit wind) was not unreasonable. 

’i'he saleof reversionary r ghts is opposed to the principles of ‘h'» 
tribal law and the vendee gets no title bv th(? ?ale, even if the rever¬ 
sioner had before the sale obtain^'d u decree that an alienation of tlie 
property by the piMpriotor in possession of it would not affect his 
reversionary lights. (Clark, C. J. Reid and Robertson, JJ.) 

Hakim Siugh v. Churan Das.—19 B- R» 1904; 

80 P. K. 1903 (E. B) 


LlMITAriO^’. 

- Application for bringing legal representation of a deceased defendant 

HuJ/icieiit cauie. 
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Held, ijjnoranje of the fa*t of th? de'ith of a defendin*, 
is often su Hoient causa to prevent a sa^^ from ahatini?, and an appLca* 
tim for substitutions of heirs after the prescribe 1 time may bo 
entertained \vh*re there ara “ extaniia'inyr oirc imst me's in respect of 
the delay an 1 sutticient cau^o for it ** acc)idiuj;ly. 

Where plaintiffs and defendants live 1 in dirf»'rent viPa^es and 
defendmt^ whereat Isas* IS in number an I pliintitfs iijnDrant Zeniin- 
dars probably n'ver became awaro of the defendant’s deith till shortly 
b»»tore applicitioa substitution of heirs the suit was held n >1 abat'*d, 
aliho’i^b 'lefnndant had been dead about '6 years. (fohnstone aud Lai 
Cbaud, JJ.) 

Dadu aud others v. Kadu and olhers.’—1 L'i P R. 1007 ; 

194 P. \V. K. 1907. 


—Abindon me nt—Adverse possession — \ei^^ibour tether\na cut He — 
proptiehor reading ou*sHe the villige—Its effect on hU residential 
house in the village which has Jfalien down'--^Possession goes with 

title—Art. 142 oj Ad IX of PjOS. 

Ileld, th:tt—(1^ A non-pmprietor by merely livin'^ outside the 
actual villaijH cannot be said t > have abindoned the site inside 

tbi; aha li on which lie onoe ha*! his vosideiitial house whii h had faH“n 
donm aud had not l>een rebuilt for many years. (^) The rule laicF 
down in article 237 of Mi. Rattij^aiPs Di^-est of the Punjab Custo¬ 
mary Law, even if applicable in such a cise, is of no avail where 
the pioprietary body have made no attempt to enforce the penalty 

meutioued therein. 

The fact that one of the proprietors whose house is nearly 
began to use vacant site by tethering his cattle there does not make 
any difference. (•') Possession in the case of vacant site is presumed 
to o-o with the title and its mere used by a neighbour for the pur- 
po^^of tetberino- his cattle thereon cannot be regarded as adverse 
possession and tonseijueatly Article li'2 of Act IX of 1908 does not 
apply. i^Ciievis, J.) 

Lachman j^as v. Narsingb Idas—lOl P. L. R, 1916 ; 

103 P. W. R. 1916 ; 86 I. C. 207. 

—Adverse possession bp one cO’sharcr Overt Act. 

Cl P.W.R. 1914; 45 P.R. 1914; 105 P.L.R. 1014; 22 I. C, 805. 


Adoerse possession—Mortgagor and 
Mortgagee, 


Motgagee. See Mortgagor and 
19 P. W. R. 1918; 43 l.C. 456. 


- Adeenc fonemon—Vacant site— Adverse possession of—IVAat amounts 

to—Suit tor recover 1 / of vacant site—Onus of proof. 

In a Ciiee of waste land, possession follows title, and a per¬ 
son suinc for possession of suuh land need only prove n. prsma 
facia titfe net extinguished by limitation. Tying cattle or sheep or 
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Coring dung oak-s on such land is not sufficient to give title to 
such land by adverse pcssesdon. (Soott Smitl-. J.) ^ 

Fatteh Khan v. Bi«akhi Ram.—117 P. L. R. 1917 ■ 

161 P. W. K. 1917 ; 42 1. C. 412.’ 


Advene poueeaion—Vse of vacant Me—Effect. 


88 P. L. R. 1919. 
Burden of proving. See 


' Age at the time of institution of suits _ 

Limitation Act, 6. 

78 P.W.R. 1914; le? P. L. It. 1914 ; 23 I. C. 462. 

— Applieahilifg. 

rnL. a Letters Patent appeal is eoverned l.y the 

rules made l.y the 11,gu Court. The Limitation Act does nut appiv 

li'nitati.n for a Letters Patent ap,'al 
expired, when 'he High ( onrt was i„ vacation. The appeal could 

and jEean'! J J.)' " time-barred. (Le Rosstgnol 

Fatteh Mabainadr. Chothu Ram.—3 Lah. L. J. 361; 

60 1. C. 737. 

- Bedaratory decree ~Effect of-Bight of suit not barred by omitting to 

get adverse revenue entru conuecfed-Cause of ae.fion-Aifempt to oust. 

. '"here in certain mutation proceedings the names of the 
pa«idar.» was entered as owners, and the names of the plaintiffs as 
in possessions, and no plaintiff's appeal the order was upheld, party 
aggrieved being referred to a civil suit, but the possession of the 
plain.iffs was not disturbed, and they did not bring a declaratorv 
suit, till some years later when the paltidars applied for partition, and 
thus attempted to onst plaintiffs from possession 

, Held, (i) (hat the plaintiffs had fresh ca'ise of action from 
the order m partition pr.iceedings. .and (ii) th,at being in possession, 
their title eould n. t have been e.ttinuui8li,.d I./ their neglect to sue 
for dec aration, when the cauf^e of action arose 6r.-t on the alverse entry 
in levenuo p.iporj.. (a) * lu the ordinary course beiug in possession 

It would be upon any one asserting a superior title to proy« it before 

ousting them, and ai» entry in the records wonM he no title in i^eJf, 
but merely a pie>e of evidence* of title, and the fa lure of the party 
in possc'SioD to h'lng a .(eclar .torv soit Cf u!d not hav#> operated to 
extinguish his tiUe.^^ {b^ “ Moreover, the declaratory decree is a 

form of relief which it is dncretionary to seek*, as wdl as discretionary 
to grant (Robertsou and SLahdin, JJ.) 


IJakim Singl 


1 r. 


M’aryannn —1 *10 P. R. ]9U7; 

JS7 1. W. R 1J07. 

UmiUU^i^ExecuHon oj decree^Effect of defective application. 

Where an aj p’ication for execution did not stale, (a) the names 
of all the judgment-debtors ; and {b) whaher an anpeal had been 
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p^forrojl *He decre#> ; and (c) wimt amount of cobIb Imd Iieen ' 

awarded and AO made no mentiou of the property of the judgment- 
debtor sought to be attnched. ■ ^ 

Held, (/i) that it was not ueecsaary to decide whether the 
apphcation was. by roa^'on9 of tho above defects, not in accordance 

with law. (d; that a notice issued under S. 2,tS Civ. Pro. Code, U a 

8tep-ui-aid of execution, within the meaning of Art. 170 (4) in- 

spite of Its being issued on an informal and defective applio^ition for 

execution and heucs effective for the purpose of keepin<>- the decree 
alive. (Rattigan, J.) ^ ^ 

Shankar Uil v. Zorawar Singh —116 P. R. 1907 ; 

113 P. W. K. 1907 ; 

Eu^pjrle d'*cree—Application for review after expiry of lime. 

Where the period for setting a.^'ide an expartu decree has 

expired, an application to revievv the judgment should not be accepted. 
(Johnstone^ J.) 

Santa r. Arjan Das.— 131 P. W. R. 1012 ; 13 1. C. 318. 

Hxten^on of period by new act—^Effect of-^Sale of equity of redemption 
of land by a eonless male proprietor—lieclaratary suit by reversioner to 
protect his right. 

Held, thst where an alienor died before Act I of 1900 came 
into force and the right of his reversioner to sue still survived the 
suit was governed by Act I of 1900. That the .Act applies to sales of 
equity of redemption by the alienor. Thit even after the death of the 
alienor Ins reversioner is entitled to maintain a mere declaratory suit 
to declare that the sale of equity of redemptiou is not binding upon 
him. (Scett Smitb, J.). 

Mahai Mai r.. Ghulam Kadir.—61 P. L. R. 1915; 

11 P. W. R. 1915 ; 27 1. C. 6U7. 

of nneestrat land by a sonless male proprietor—Suit by. 

Held, (i) that in the case of an alienation by a male proprietor 
subject to the customary law of the Punjab, if there is no reversioner 
in existence capable of objecting to the alienaMon, a son born after 
the alination has no locus standi at all ; (li) that, if there be any 
reversioner in existence capable of objecting to the alienation, then time 
begins to run at once in favour of the donee, and does not cease to 
run on the saiisequent birth of a son, nor can be (in view of S 9, 
Limitation Act), take advantage of S. 7 of the same Act, on the 
i^rouiid of his minority ; (iii) the time b )tb for declaration and posses¬ 
sion, under Punjab Act I of 00 is 12 years from m utation'and the" 
Act 18 applicable to all cases, falling within its purview, instituted 
after its coming into force. (Johnstone and Rattigan, JJ.) 

Inayat Khan v. Shabu.—1U8 P.R. 1907; 

196 P. W. R. 1907. - 


J 
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ni ’ 


— insuffic^erttt^ stamped pldintpresehted mtl'th lAviHiit-idn ' 
H'ld^ ;i) That ihe vvdnl pre^fenteM in the expWnati 


expWnaticni- to 


T '■f the Indian Limitaiion Act. sUnuld b^e ini^^p'feted' ia aocordatifce 
with Oie pi'i’.v?sii»Vfs of the C >de of Clvi^ Prr.cedh’rc; 8. I-S [ti) “ That 
the Act and tliS'‘Civil Prohedhi*e‘ Code’ ehoald'* behead to- 


, 'Cq^i 

getb^r iu p‘‘g&!:d ro the preseritaltioh of plaifrts'iind thi* making up tjf 
stamp duty, bul not with tKe ^Y>r^vtsiohs of the Limit'aHdn Act, 
which not an act in jtiffn materia. ' fiii) *' That dhdeir Si'54 of tlio 
f'lvil Procedure Code, and S. 2S of the Court Fees Act deficteiiCv in 
stamp can be made good by order of Court irrcspective of the (jnes- 
tiou wh^thet On the date of fin.dia® them.the limitation for the suit 
has expired or not; (iv) That under S 28 of the Court Fees Act 
< n the making up of the derici»'ncy of stamps duty bv order of Court 
the plaint and all procfee'iKng rtlatiVe thereto are ‘\'aiidated '-fpotu 6he— 
date of original pre^entatMti, -even thongh the 'limitatidti f- r the 
suit had sitice expired-. (\v) That onOc- tho stnmps are taken- by the 
Court the order cannot be subsequently set aside, nor' ‘the validation 
. 'of ibdorigir.all prc^nra.tion anpiilled;^ Coosequarvtly.'that a pb:int 
insufficiently stamped (but not wilfully or in oad faith) wh^n filed 
nnd permission to mako-liood ’the-' pro|»or amount of Courfc-ifeo— 

• granted is validat^nl from the datp of pre-jenlation on tho snbs^qaent 
makir.g up of the Court-'ee uithin the lime allowed by Court. 
(Cliiilterji and Johnstoiio,'JJ.) 

Said Ali Khan f. Fazal.Mehdi Khan.—123= P. R; 19fi7 ; 

' ■ ' ■ 82 P. W. R. 1907. 

^Interpretation -of—Minorjnii nffaimt. ^ 

■B^r of limilation.piUvit beiutpipreted stri^ctly, especially when a 
minor’s property is concerned. (Robertson, J )(, 

* « 

: ! F'ateh Mc^amoiad p. Foja.—29 P.L.R. 1907, 

’^Tattiee-^Suit' hi/ fnaUagihp *nemb''r. 

In a suit instituted on behalf of a joint Hindu family firm, 
by managing members, a plea was takeh as fo’ the' non-joinder 
tho’VifbeV ■■rt!em*»ere oP-tbe- familv,'whpreh|Von' thn- plaintiffs at once 
Admitted their mistake and the omitted memter^ a]»plicd lo be joined a« 
plaintiffs. //-^frAthar ‘“no questioiv of Kmihit ion arises in regard to names 
'added onder 8. 27 C Pro. t'ede. and-thp 'jM-rtod of dim-ifjntiorD counts-fi'om 
i he date when-the suit was-original ly-insf ituteil (Kobeitson and Lai 
■ Cband, jj.) ' 

Rehari Lai t*. Rarh Chand.-^l 1-9 P. H. 1907 ; 

2»4>P: W; R. 19U7. 

Piea r<fised for “first time in appeal-—Mahifainability-—Appeal" on 
, ground that w^vl^ claim wns time barred—Failure to pa^ stamp duly 
tilt partitioio — Klfect. .1 5^? Piactice* 

\ ‘ 14 P.W.R. 1918. 


i'* 


1 . i 


Vre~^.niptAo7ir^.Mortga(je bg way of conditional sale. 

Held, by the Pull Bench, that in a suit for pre-emption in 
respect of a mortgage by coudiiional sale winch his become absolute, 
limitation begins to run, where Regulation No. XVll of 1S06, 
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-..'»ppilt;8|f.iOiu the expirv' ^he ^eir ^cape allo^^etli the -morW.ror 
..run»let,.th^. Kej^ulation—82. P..,H. ISSO ^overruUli I. L. K.. 11 aI) 

405 ; T.L ' Il.i M, All, 315 .(■r'. B.) Jatlowtf. y. U. (P. C )'47 -i 
. N.. P., II. .0. R. Yol. 4 and 5 p. ;l5a ; I, L. IL 3 AH.. 610 ; 121 V. 

H. 1894 ; 87 P. H.andloa P. U, 1893; 3,0 P..R. 1892, rej<frnf</ iv. 
, *(Gi$rki CJ. Jij Ktfid, and Munde,’ J.I.) 

* ■ ' AtarSrrigh i.'. Kalia Ram. —103 P. R 1901 ; 12U 

P. L R. 19(Hr; 

rre-^mpfoiti—Atartivff poivf j>,r^.^cr<te/i''y.erlod~ lout/ In i/ie posses¬ 
sion, of the veiidee at the ftafe <?/ —Mutation of navits^, 

Tlie vendor in 19(’'6 sold 3 field hy 3 sale-deeds, each ti’unS^er- 
lin^/mp-third, tdmre out of* each of the three fields io vendees who 
wore fatlior and son. Two of the field were at the date of sale in tho 
poSBOss'fOn of the father 'vendee under a niorff^aj^e and tho third he 
cultivated as a tenant b>fnre 1906 and in I9b7-l9o8” and in suhsoquent 
years. In 1900 the lUntillton was refr.sod on the jyrt-nnd that the 
vendor h. d not transf erred pos6PS>ion to tf e vendee. Snbseqh'pnlly 
mutation having-heen sanoiinuod in J912 the plaintiffs bronj^ht thr 
present sun for pre-emption. ' Held, tl-ai since the veddec di.Bnot 
take )^ossp§sioh of any portion of tbo land n/rr/^r the sate the p<'riod 
of limitation f »r the suit commenced fr6m the date of mutation. The 
taking ef jiossession uivdor the sale is an overtact fixcvl as the terminus 
a (f^uo £'^*r limitation because it consli^tes a pubiieuiion of the transfer. 
(Li! Rossigual, J.) . 

Imam-nd-Din p; Kbuda Bakbsh, 88 P. L. R.1915; 

63 P.W. R. 2‘.) I.(L 146. 


J 




# 

' / 



1 i 

f 


■ ■ 97 P. K 1^17 : 40 I. C. 618. 

Reference under Land Aeguisitiois Aci^AppUeation, Jot powrr to 
ex6tnd>- Se.e-Laml Aoiiuisilion Act S. JS 
r. - 93 P.W.R. 1917:; :U3 P.L.R-.iyl?; 241 P.L.R 1914; 25 LC\ 443. 

—’— ^taTding'point — Aliendiioii-^Uhversioner-^Punjah 'Alienation 'oj- Land 

lict'^Kndteledge, See Punjab Alienation 6/ Land Act. 

66 P.W.H. 1914; 159 P. L. R. 1914“ 25 I. C. 724. 

Starii7i<p p(dnt~;~AppUcativn b/ a creditor to have a sale declared null 
and void as against the official, rccflver-^Llm. Act. Art. iSl — AppH- 
cahiUtn. See Vror. Insol. Act S. 3. 

i ' . / 

Shid^ting pointr—l.and .shoton in Lev, Register as joint-—Application 
to authorities for partition ~^Canse of action, when arises—frithdrawal 
oJ suit with libcftii—lt ail plaintiffs should join in applying, 

The'-iaud in suit had bnen shown in nhe Heveoue .Records 
for many paSt as joint., • Defendants, a recorded co-shaivr, applied 

to the Revenue authorities for partition. The plaintiff, who claimed 
the hmd in suit as his whole property was relorred to a civil suit for 
deelaraiiwi of title : • • ' 

Held, that the cause of action arose only, when the defendant 
applied for partition, and the suit was not time-barred hy reason of 
the laud having been record d for many years past as joint. Where 
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several plaiMtjffs h .d sued jointly, but, wirb a view to avoid difficul¬ 
ties as to mis joinder ^ had withdrawn the suit, with permission to 
bring a Ircsii suit, and subsecjiiently Bled separate claims ? 

/s-L 1 ‘1’“'' ‘’’® f"'’™" <3ait diJ not bar the subaequeot claims. 

(S)hah Dm und Chevi«, JJ.) ^ 

Natba Singh r/Ishar Sinirh,—163 P. L. ft. 1914 ■ 

Q* R 19U; 23 I.C. 458. 

otartin^ point—butt tor declaration of sole ownership—Entry of joint 
ownership in Revenue records—Partition proceedings. 

99 P.W R. 1914; 163 RL.R. 19U;23 I.C. 458. 
'btarting point for filing a .suit under S. 77 of the Registration Act 
.uakmg the order. See R egistration Act, S. 77. 

4 P. R. 1917; 37 I.C. 788. 


Sajici^n( C^uee for not presenting an appeal within the period 
prescfxbed—ly hether time spent in applying for review mag be exclud''d 
\n computing the period-—Mutahe of law —Whether it mail amount to 

^*jfficieat tause—lndian Limitation Ac*. (Act IX o/ 1908) 'Ss 5, 14 — 

Jathctal dxscrelion Dufg of superior court when it is questioned — 
Aoatcment of suits—Should not be pronounced er-oarte—Vrocednrs in 
questioning obale>nent—Whether review or appeal is the proper remedy 

—Code of C%vil Procedure (AH XIV of 1882) Ss. 385,386, 371 

—Substitution of parties in miscellaneous appeal Sufficient for all 
stages of a suit. 


All that S. 5 of the Liniilatioo Act requires in express terms 
as a condition of the exercise the discretiouary power for admitting 
an appeal presaated after time is sufficient cause for not presenting it 
witliiu time. Th*- true guide for a Court is whether the appellant 
has acted .with reasonable deligence in prosecuting his appeal, and if 
he has Keen delayed by prosecniin.? other civil proceedings were 
reasonably prosecuted and in good faith. 

mt-^re mistake of law is not per se sufficient reason for 

asking rhe Court to o-cercise its discretion umler seolion 6, but when 

it has in fact • occasioned erroneou^^ proceedings, it may be the 

foundation of an application for the indulgence whxh may be grunted 
nnder section 5. 


rhese rules having been laid dowa by full Benches in all thi 
Courts of India and acted on for year;:, 'ihe Privy, Council will not 
inierfere with them, whatever the law in Eniflaod and whatever 
they might hav * been disposed to do it the matter were open, All. 
587, overruled. 19 All 348; {b\ B.) P. U. 1^8 (F; B.) 7 W. R. 529 

(P- B.,, approred. 


If a Judge purporting to exercise discretion does so under 
the view that there ie no general rule, when in fact there is one, he 
misdirects himself and Superior Court must either remit the case or 
exercise the discretion tbcmselve*. 

An order abating a suit is teniamonut to a judgment in 
favour of defendant and should not be pronounced ex-].*arte Without 
notice to the opposite side. 
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S. 371 of tl»o Code ot Civil Piocediire, 1S82 which ^ 
r^mecly l,y r.vrcw aa ab^Ueiiieiit ord-r. is available tn a 

p aintitr whether _^ucli otder is passed under S. 330 or S 308 The 
appeal a^owo.l S 558 . iateade^ for n, Lr ,natters than ab.fteine't 

by Iho tW (W’"f ^ delayed pendinfr disposal 

“ 1 ^ apcamst an interlooutary order 

irthfn.iTr sul.stituMon of parties was offeoted^ 

the ‘d“yt Coo.t in suoli appeal and not in the District Court 

one s'a eof^ snh'V^ "/ P'^dntirt or defendantfor 

^ ^ 'Utroduetion for all stages, and that it was 

nnwessaiy to apply to subsiitnle parties in the District Court. 

(Lord Dunedin, Shah, Summer k Sir John Edge & Mr. Amir Ali, JJ.) 

l>rg ladar Singh t*. Lain Kauslii Ram—126 P.W.U 10I7- 
104 P H. 1917: 127 P.L.R. lyi/j 42 LC. 43\p.C.) 

Lun.l-tf'on-Sult fur co,„prnsaion for non ,Mirer;, of gooih effect of 

for ‘"dentors, sued the .'efondants for compensation 

cla:,rr 7 ° "■'“diti.m of the indent was hat “ no 

claim- 0 . dispute .d any sort whatever .a,, he rocegniited if not made 

d"awn "f? 'Vl " 

aiawn, tor the goods mdenied wove never delivered. 

I in that the Condition was in applicable to the case, for no 

bill of landiiuf had been sent slid no draft had been drawn It could 
not -e In-dd that the words ‘due nate of diafr'’ mean “the dateen 
whiel. draft drawn for uoods shipped had shipment been effected, 

would have fallen due.'* (Ried, J.) 

Taunu Lai v. Bchari Lai—145 P. R. 1908 • 
127 P. L. R. 1908 ; 54 P. \\\ R. 1908. 

Tahtiff over 0 / a llablUltj (htfi front third j ernon-^Cummencemenl of 
jenod 0 / ltmttnt%on^Limitation Act, Art 61, 120. 

M'iiere the low.r Courts, aftei duly considering a plea i-f 
iimilatioM, hayp arrived at an erroneens decision, the error is not an 
irregularity witbiu the meaning of Section 70 (1) (a) of the Punjab 
Courts ACC, Rp unally where the finest ion of limitation is a doubtful 

one, an such error is not suHicient cansefor revision. 22 P. K 1886 
followed. * ’ ’ 

iluaere —Where A tates opf-r the Habililv of a debt due t> C. 
by /?. does the period of imiilatiou for a tuit by for tlie rocoverv 
of the money from B. commence frt-m ihe date of payment of the debt 
l)y A to 6\ or from the d.tj of ,-/*?, taking over the liability, in other 
vvords, is the case governed by Article 61 or by Article 120, Schedule 
II, Limiiarion Act. (Ciievis, J.) 

Jallu V. Samand. — 11 ]. C. CO ; 231 P. W. R 191} ; 

2o4 P. L. R. laili 

AVaete or * Banjar ' land-paper delivery—Burdf'H of proung 12 years 
uoverse p.Bses^iun—Distinction beiweeu, waste or banjar laud and 
cultivated land. 

IS P. L B. 19Mj 19 1914; 21 I C. 972. 
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- Coustrucfion. 

Held, that the statutea of limitation must be atnct'y construed 
and that no man is to bo deprived of rights which would by law 
belong to him unless the spociiic provisions of law which are alleged 
to take away those righr-s can be shown to apply clearly and in 
iireri’^e terms to his casei 66 P. tt. 19 :3 at p. 259 ; 93 P. Jj. R.» 

1903 at p. 389 referred to. It is a well recognise! priuciplo of law, 
that possession cannot be adverse against a person who has not 
(either on his own account or through his predecessor in title) an 
immediate riirht to possesnion*1. L. R. 4 Cal. 327, 27 Bom. 5l referred 
to. (Reid, C. J. Kensingtono, and Rattigan, .TJ.) 

Sunder v. Salig Ram.—34 P. L. K 1911 ; 33 P. W. R. 1911 , 

26 P. R. 1911; 9 1. C. 300 F. B.) 


5. 5— Tlea of Hmitatwn—Objection taken too late—Lato on the point 
—Suit/or pre-empti fn—Purcfiaser reselliig prop^rt^—Second vendee 

not impleaded within the period o f limitation. 

In th« Original Court, if a plea of limitation is taken I’fjore 
the issues are fixedT it moat, of course, be entertained and decided. 
If it taken by the defendant aba later stage and can be 
decided rn the existing issues and on the record as it sLanis there, 
the Court is boon 1 totake note of it and deoido it. this rules ^ 
good whether tlie pl^a has be-n aotually taken or not. if matter 
has in any w^y come to the notice oE the Court* But it after le 
isE^ues in the case l.aveboen fixed and the case has proceeded to 
length, a defendant raised the qnesti )n of Limitation and the Court huds 
that in order lo decide that question fresh i8su*'8 of fact have to he gone 
into and addiiional evidence taken, then the Ctmrk has the ® 

refusing to entert iin the plea. When a case has pissed out *> ® 

Original Coi.rt and is before a Court of Appeal , the rule is probably 
the same. But an Apnelbte Court has generally option of refusing 
tr* listen to a plea of limitation even though it can be decided 

vvitbout any fur her enquiry. . « 

In a suit for pre-emplion where tbo vendee of property from 

the person who first purcha«el the proparty was not added aspary 
within the period of limitation, hold the suit was barred as again-'- 
him. (Johnstone and Chevis, JJ.) 

Shah Mohammud’r. Pia'a Mai.—81 P.R 1®^^* 

55 P.W.R. 1911; 13 I C. 792. 

H. 3-Vlea of limitation—Vure question 0 /law can he raised/or the 

first time in appeal. . e 

An Appellate Court can rako cognizance of ihi question o 

limitation for the first time, if it arisen up.^n the pleudings or upon the 
alleo'alion and if upon the fads alr'‘aly oo the record the sui is 
cle.-.rly barred by tira^, and no question of fact has to oe inquire 
into so ns to eniWe the Court to decile the p>iut of Iirait.itioa. 

(Chevis and Shadi Lai, .1 J.) ^ t> r n loii. 

Gul.b Mai V. Shujawal.—259 

23 I.C. 354. 
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LIMITATION ACT Ss 3. 4 AND 5. 

— 5. 3. Arl. I64f Ejc-parte decree, application to set aside—Applicability 
of Limitation Act, Art. 164 

Artiile IGl of the seoontl schedule o£ the Limitation Act, IX 
of 1W08 is not inapplicable loan application to set abide an ex-parto 
decree made aflf^r the Act came into torce when the suit was depiduil 
before the Act came into force Section 3 of the Act clearly lays down 
that the provisions of the Act apply to ><11 suits, a])poils and appli¬ 
cations filed after the com'.ni; into force of the Act. (Ji»hn8tone, J ) 

Zuib-un-Nisa, t*. Ghulam Fatima 70 I*. L H. 1911 ; 

2C5 i\ AV K. 1911 ; 10 I, C. 823. 

—— Ss. 4 and S8 Scb. 2 Art. 11%. 

Held, that section 4 of the Limitation Act, 1877, has no 
bearing on defences and pleas, but only on suits or appeals and 
eo forth. 

ileldf also that section 28 of the Limitation Act IS77, can 
not apply to persons iu possession of property agaiust whom a suit 
has been bn light in respect of that proi evty so as to prevent them 
from offering aiiv defence they please. (Johnstone, J.) 

Baldeo V. Ciaj«a.- 26 P.^ .R. 1907. 

-5. 4-^Explanation — Application for leave to sue in forma pauperis 

filed within limitation period—Full Court-fee paid on eapiry of liviita- 
iion period.. 

An application lo sue in forma pauperis was filed before limita¬ 
tion period for Ibe suit had expired. Thf* defendant objected that the 
plaintiff was n-'t a pauper. The plaintiff thereupon paid the neces¬ 
sary Coui t-fec but then the limitati* n period had expired, lleldt 
that the plaintiff must be held to have instituted his suit not when 
he paid in the full Court-fee but on the date when he filed his appli¬ 
cation for leave to sue as a pauper and that his suit was not barred by 
limitation. (Clark, C. J. and Reid, J*) 

Raja Ram u. Tih.k Chaud.—59 P. R. 1903 ; 129 P. L. R. 1903 ; 
S, 4—Courts duty. 

Held, that whether a defendant pleads limitation or cot m 
respect of the whole or a part cf the claim, the original and the 
Appellate Court are bound isuomotu to Si-e it up* n f.e allegation 
in the plaint the suit is within time as a whole or in part. (Rattigan 

and Williams, JJ.) « 

Msl, Nohal Oevi v. Kishore Chand.—97 P.R. l UO; 

142 LWV.R. 1910; U P.L.R. 1911; 8 I.C. 999. 

_ S. 5^Appe»d~~Civil vacation of September to be observed in Revenue 

Courts — Com.ined eject of the notification of the Fuujab Chief Court 
undf-r S 67 of -^ct XVll of lb%4 and that of the Financial Comm%s- 

siotets under Section 102 of Act Xf 1 of 1887.^ ^ n • u 

Helily tliat the combined force ot the Notification of the Punjab 
Chief Court relative lo Civil summer vacation under S. 67 of Act 
XA^UI of 1884 an ! tbat of the Financul Commissioner in the 
usual form under S. 102 of Act XVI of 1887 has the effect of 
making whole of September a holiday for Revenue Couit, although a 
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LIMITATION ACT S. 5. 

Revenue Court taking advantage of S. 102 (2) of the Jatter Act nray 

open for work during September, but tl.is cannot deprive the liti- 

f?"'! of of a of the Indian Limitation Act (XV of 

ISbl). (J. W ilson, P. C.) ' 

Phullu D. Dhauna.—9 P. W. R. 1908 Rev. 

appeal in the box put vp for the ;>«/■- 
Sufjicient cause. 

\ . a memo of apppal in the bex put up 

bv an Appellate Court fnr the purpose, amounts either to a ovoper 
prespiitation of it to the Court oris under eeeond clause of S. 5 of 
the Indian Limitauon Act (XV of 1877), a sudicient cause f-r not 
piesenting it within the time presoribed tliprefor ; and that the 
presumption IS that it has been deposited therein by the appellant 
or by any other person duly authorised on his behalf. 

Held, also that whether the cireumstaiices disclosed, in a 
particular case constitute a sufficient cause so as to bring it within the 
sec-'iid rar.igrai-h of £i. 5 of the Indian Limitation Act XV of 187 7 
IS an anportant question of law under S. 70 {b) {a) (Kaltigun J.) 

Mela -Mai r. Natha Singh,—71 P. V\'. R. 10J8. 

Appeal filed ickth d lag—Sufficient cause — Illness—Imprisonment 
— J<ev%cw 

1 be prosecution in good faith of an application for review i r 
6 P^ aside an ex-parts, decree is a sufficient cau-^e within the 

IT eaning of section 5 of t!ie Limitation Act for admitting an appeal 

e( eyond time, and the time oconpied in piieh proceedings may 

be allowed to be d. ducted from the neriod fi.xed for the hling of 
tbeappenl. 

An application made under section )08 of the Civil Prcceduie 

C«ide to set aside the dforee was dismissed on ihe ground that the 
f cerce was not an exparte one, an 1 t at the petitioner's only remedy 
was to apply ior review of judgment or appeal lo the Superior Courc,,, 
Un appeal, in explanation of the limitation having been allowed to 
expire, it was iiryed tliat the period i.iken up iu coiulncting the 
proeeeun g to set aside the ex-parte decree should be deducted under 
section 5 of the Limitation Act. It w.as further prayed for by the 
appellant that the delay which occurred wliile he was engaged in 
petting an (*rdcr from the Di>tiict Judge declaring the teiniinali n 
o guirdiHiiship of guardian appointei l>v Court an i(f his altainmcnt 

*1 tlie per od of me month for which be \\as imprisoned 

sJiould be excused. 

Held, that there w-ig sufficient ctuse for the dflav to be 

rolUirel. 23 Cal, 325; 2 i Uo.n. 

101; 8 M. 1. A. 160, r^f-rre-t to. 

Like illness and other disabilities of sjimilar n.ifnre imprison- 

men is a ffood excuse for delay in filing apjieal- (Chattel ji and 
Aiider on, JJ.) e. ri \ j 

Pt. Mabaraj -Xarun v. Mst. Banoji 113 P.L.U. 1901; 

21 P.R. 100 
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LIMITATION ACT S. 5. 

«— S, Q—Applicalfilitjf oj—Application to bring legal representaiire on 
record. 

S. 6 of the Limitation Act tlocs not pjovern applications to 
bring on record the le^al representatives of a deceased respondeat. 
(Chevis and Ilatrison, JJ.) 

Shah ^lahomcd v Karam llahi.—1922 Lnh 131 j 

65 I. C. 121. 

- 3. 6 Art 166^AppHcabilUg ^Execution sale—Application sit aside 

— Limitation. 

The provisions of S. 5 of the Lim. Act are not to he applied 
for extending the limit of 30 days prescribed under Art. lOd of 
the Act. (Ohevis, .1.) 

Asa Nand v. Jhangi Ram—29 V. L. R. 1919 : 

2 P. \V. K. 1919; 50 1. C. 610. 


Ss Hy 0. 7, S a*fd 14 — AppUeab'dify--Pre-emption—Suit for — iJe^ect 
oj parties^Application to bring in proper party out of time — dis¬ 
missal of suit. 

A suit for i)re-emptioQ in respect of a stile was filed against 
the two joint vendees, but it appeared that c\n>} of them had died 
pr^'viously to the sui^. An application to bring his legal representa¬ 
tives on the record was not made tjll after the period fixed for institu¬ 
tion of the suit expired. 

field, that the suit biing barred against the representativea 
of the d^-ceased vendee was really barred against the surviving vendee. 

The period of liinilation could not be extended as section 5 
and 11 of the limitation Act were not applicable and the provisions 
of Ss. 6 and 7 did not extend to suits to enforce a right of pre-empliou 
under S. 8 of this Act. (Ratligan, C J. and Martinuau, J.) 

j\{st. Hussain Bibi v- Hakim—:86 P. H. 1919 ; 

: 12 I. C. 587. 

_g 5 —Applicability of, to press Act, S. 17—Application to the High 

Court. See Press Act, S. 17. ^ r 

1« P.R. imir; 32 F.W.ll. 1911 Cr.; 126 P.L R. 19U; 22 I.C . 1006. 

-S.5—Applicabdif.yo/—rrov. Insolvency Ad, proceedings under-^ 
Applicability of S. 6, 

2. Section 5 u£ the Indian Limitation Act, IX of 1908, can h3 
applied to cases u .dcr the Pro. Insolvency Ac;. 3i All. 496, PoUowed. 

^ * Ram Kishen v- Umrao Bibi—80 P. *»V R. 1916 ; 

S3 I. C, 730. 

■S. .5.—Applicability to appeal under Provincial Insolvency Aot— 
“ Sufiicient cause ” M daning—Review if and when a suOieient cause.; 

(Scutt Smith, J.) _ ^ ^ .r^ r T» iftio 

Waryam Singh r. AVadha—*89 P. R- 1918 87 P. B. 

“ 88 P. W. R. 1918; 16 I.C. 588. 
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LIMITATION ACT S. 5, 

——5, B Art 173—Apfdication 
of Cross Beview. 

\\ here one party bt-ing dissatisfied witli a decree applies for 

Its review, the time for cross review by tbe other party should be 

^tended as one IS a couiiterblast to the other. (Sha^ii Lai and Le 
Kossignal, Jj.) ' 

Musammat Nikki v. Gujar ]\ral—94 P.W. R. 1917 ; 

114 P. L- R, 1917 ; 12 LC- 54, 

— S. 5 Art 161 Application to set aside exparte decree — Limitation- 
detoy. 

S. 5 does not apply to applications under art. 161* of the 
Act to sot aside exparte decrees. (Chevi-!, J.) 

Khairati t;. Umar Din —1922 Lab. 

-Crininol appeal, 

y iifre u criminal appeal was filed in the wrons* Court was 


Lim. 


5. 5, 


266 : 66 I. C. 270. 


—sjeioy %n appiyiagjor copus^Induigeuce. 

A court is not bonmj to sliow indulgence to a litigant who has 
>een prompt in seeking the remedy avulaMe t» him, e. g. in 
r ing for copies preparatory to filing an appeal. (Abdul Raoof, J.) 


returned for presentation to the proper Court, and v/as there presented 
on the date of th& return, held that the delay should be exenused 
under S. 5 of the Act as, in the ca^e of criminal appeals, it 
could not be said that there was a successful litigant who had secured 
a valueaLle right. (Scott Smith. J ) 

Surta Singh \\ Emperor.—1 Lali. 508 ; 59 I. C. 566. 

• 3, 5—Belay in applying for copies —Imlulgeuce. 

A court 
not been 
apply 

Marian Gopal v, AJalawa Ham— 68 I C. 777. 

S. 5- Discretion—Appeal-Presentation ont of finie—Sumciont 
Cause for—Question as to not considered by at pellatd court —Second 
h ppeal— Maintainability. 

^ ..r 77P.R. 19!7._ 

11 — Btscrelion — Bne diliger.ee, 

S. 5 of (he Indian Limitation Act allow? a discretion Iho 
wordini! being *'niay be admitted'^ while S. H allows no such discretion, 
t le woids being ‘'shall be excluded.^"’ A liligimt uho takes action 
without going to the trouble ai.d expense of taking legal advice 
cannot be said to have exercised due dil'gcnce and must lake the 
constqiienci6 if he mates mistake, Aliiioant who counsiilts a legal 
piactitioner of interior standing and little experience isrin no better 

advice is that <*f a pleader of the Bar, and 
^after due delihtration; and ii, fullowtd, the Court cannot 
c d, simply because it hchis ibut ihe advice was utterly wrong, , 
that the litigant has not exercised due care and diligence within 

the ineanif.g of stction 14 of the Indian Limitation Act. (Ratiigau 
and Chevis, J J.) 

Fuhhur Ali r. .Sahib Nur.—254 P.L.R. 1913; 159 P.W.R. 1913; 

20 I C. 3. 


Ss 
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LIMITATION ACT S. 5. 

S. B—SUcretion—May be admitted—S. 14. 

alln hilo Section 5 of the Indian Limitation Act, 1308 

^ 0 tho Courts the wording hein- “may be admitted 

I il'joretion the words being “shall be 

excluded." (Rattigan .and Chevis, JJ.) ® 

AJet. Hussainae. Met. Sahib Nin.—254. P. L.K. 101.8; 

S Tt;. . r n , T.W.R. 1')13; 20 1. c. 3 ! 

“■ “ JJt»cretion—Delay excused — .Ippeat. 

No secon t appeal lies as to the exercise of diseielirn by a 

ower Court imckr section 5 of tho Limitation Act. 25 A 71)203 

oio™; c'“‘ "'■ >”*• «—'■ 

Asa Hamr. Budhu Mai.—88 P. Jl. 1916; 13-3 V.h R. 1016; 

43 P.W.B. 1910; 3b T.C. 6?! 
■S. ^.—m^cret^on of Lnwer Appellate Court interfered with in i^econd 
appeal—‘hffect of the change brought in Ihe law bg the Aew Vnniab 
Courts Act —I re-emptxoa case—Return o/plaint for to ant of jurisdic¬ 
tion—Its representation - lAm, Act. S. 14. 

IIetd,{h^\. jn second appeals Chii-f Coutfc shouM interrere in 
exceptional cases only witli ih* discrefionary po^ver given to tho Ist 
Appellate Court by secticQ 5 oE Act IX oE I9(i8 paiticulailv when' 
euch indulgence has bicn fIi.kvu owing to the change brought by the 
^ew Punjab Courts Act III of 1014, on tl e gronntl Ih.t the appellant 
was advistd (though erroneously) by bis Legal advisrr that the 
appeal could he presented withiu 60 days. 

Where a plaint in a pre-emption case is roturnod for present¬ 
ing It to a competent Court on ihegnund that tlie p»e-eu:ption 
money exceeded tlie Alunsifl'^s pecuniary iurisdiction and aft<r exclud¬ 
ing the time under section 14 oE Act IX of 1908. It was a few 
day s late when it was vefiled J 

//cK Ih'it the suit must be taken as instituted on tho day of 
the first presentation to iho District Judge. Tim proper course in 

such a case is to send the cabO to the Ccurt having jurisdiction. 
(Johnsfone, C. J.) 

Azarn Ah' v, Akhtar Hussain—18 P. W. U. 1016; 

O -n. 33 I. C. so/ 

•5.5 —Discretiov of Court—Refusal to excuse delatf—No inler/crenee 
in second appeal. 

lief-j that the District Judge could not be said to have 

exercised his discretion arliitrapilj' or unreasonably, and it bein^ for 

him to doeiile whether he wo ild grant the extension of time or not 

the ( hiel Court did u-t feel justified in iuteiforiug on second appeal 
(Rattigan, J.) i t ' • 

Ha dhnn v. Mara Chand 92 P, II. 1916 ; 36 I. C. 614. 
-Ex-parte order—Excuse of delay—Admission of appeal presented 
out of time — Ex-parte admission of a appeal —Open to consideration 
at instance oj respondent—Practice oj ludian Courts disapproved. 

The admission of an appeal alter the period of limitation deprives 
the respondent of a valuable right, for it puts in peril the iinnUty of 


5. 5 
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the tJeci'ion in, his favour. Where therefore an order for such 
admission is made ex-parte, it is open to reconsideration at the 
respondent's iustance; 

The question of limitati.m should not however be left open 
till the hearing of the appeal, although this may have hitherto been 
the usage in India. Tne Courts in that country should adopt a 
procedure which svill secure ac the stage of admissiou the final 
determination of any question of limitation affecting the competence 
of an appeal. (Lord ‘*ark.*r of Waddingtou, Wreuhury, Sir John Edge, 
Lawrence Jenkins and Mr Amir Ali, JJ,) 

Krishnaswami Paui Kondar v. Ramasawmi Chetty.— 

'Z P.L.R. 1918; 43 I.O. 493.(P C.) 

——5. 5— Expiry of perioi of limitation for mil w^en Court is close-U 

The period of limitation for a suit triable by a MansifT of the 
second class expired during the period when his Court was closed. 
The plaint was presented on the day wlten his Court re-opened. IlM^ 
that the suit was not barred by time as Section 5 of the Li-Titalion 
Act saved limitation, (Robertson, J.) 

Gopal Malt). Suba.—30 P.Li.R. 1903. 

■ S. 5—Interference with discretion. 

The High Court refuse to interfere with the discretion of the 
Judge in a Letters Patent Appeal. (Sludi Lai, C.J. and 
Martincuu, J ) 

The Municipal Committee, Cuiniot v. Basl.i Ram.—1922 Lih 170. 

- S. 5 Sch. 3 Art, IBl—Appeal fihd without copy of decree—Sufficient 

cause. 

Under the Punjab Courts Act, s^clion 16, it is not necessary 
for Judges of.the Chief Court to pronounce judgment in open Court 
on dates fixed beforehand hiuI duly aunoimccd to parties or counsel. 
When j.idgmciU passed by a Single Bench, dismissing a petition for 
dissolution of marriage was delivered on the i2tii May 1902, and 
appeal against the judgment was filed on the 7th June 1992, when 
it was barred under article 151 of the Limitation Act, an 1 the 
appellant urged that the delay be excused on the ground that ncitner 
the appellant Dor hifi counsel was given any notice of the date when 
judgment was ti* be prononuced—//tL/, that the appellant bad not 
rnaue out euflicient cause for the dehiy to be waived; 

When tUe appellant seeks benefit of section 5 of the Limi'iatieQ 
Act, causes which led to the delay in filing the appeal after the 
expirv of the limitati.n period should be stated when the appeal 
is filed. 

Uuder section 514 of the Civil Prof-elnre Code a copy of a 
decree is a neoes?ary accompaniment to a vali<! appeal. 

It if* nob in the power of the App-illate Court to dispense 
with th« copy of the decree. 

Au order rejecting a petition for dl:=8oInti>»n of marrirgcisa 
decree and aupealalde as such. (Clark, C.J. and Robertson, J.) 

C. V. C. and B —22 P.R. 190:1; 91 P.L R. 1903. 
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^ ' fff*»ra%an vm iltnn apngol 

.io, A '■"■*- 

Hft-T Hic expiry of the period of limititi n *''8d bv his g’lisnliau 
• it must be shown that the "u ir.liau Hi T ‘'l-toal 

the ..ppeal within ,imitation. 20 '"(uS 

_„ . ... . 'ehor Dfvi — lot P L. K. 1008. 

minor by his next r.•ie,„h^t mifst he mX'"itM^%'he t® """’m ■ 

he oonsider*ed”pixselteJ 0^10™,Tite appeal is to 

thereon is paid noil il.fe ^ thoCou,t-feo required 

r-? r rs ■pret:rS t^e^r 

i*. li. IdOb/oKotced. (Kobe.t-fiii and Shah hin JJ ) 

Sewa Datt Pa.sh.nd e. The Coilect.or of Lnl.ore— 

ttl P. Vtr. 11. igog. 4 I (- J0C2. 
l2—IAmitation~Tim„ requhUf J\,r obtaining copy of judgment 

fJeU. that Section U of the Limitation Act, m’not 

appiieahle to applications made iiudcr section 7<i (1) (b) „f the 
Punjab Courts Act and time spent b.v the j etit.eucr in obtainin - 
cop.es of judgment .and decree of ti.e lower appellate Court cannot 

mmli n.r„ pre.^eribed for such 

ttpiHication. {itatt)};an. J.), 

Kishen Dial t;. Kam Ditia —20 P.R. 1907; 48 P.L.R. 1907. 

-5 5 - Second an/oal-Dolay -.n HCng jndgme,./ of trial Court-Ea-, us- 

i’he practice t.Mhe High Court office reluming seooiid appeals 
allowing tune bey nd period oMinutation to file judgments is^ultra 
\ ires aod Seehou o Kimttath.u Act cannot lie invoked wiien jndgment 

without any sufficient causo. 

M^t. Rajan v. Kuria—i Lih. L. J. 47j ^ 39 P. L. li. 192^. 

■S. - 5 —SiilJicient Ctniae. 

A decree was passed on lOth lulr, 1911, nppllcation for copy 
was ma le the same day, and supplied on 28th .fuly, 1911. Applioa.iou 
for leave to appeal in forwa pauperis accompained by the jrrounds of 
appeal was p.e.sented to the Chief Ceuit tn 16th October, 1911 f e 
1st working day after the long Vacations and was rejictcdon 30ih 
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October, 1911, full stamp was put in on ?7th November, 1911. Held, 
that under the circarastanccs there was Eutbcient reason for allowing 
extension under seotion 5 of the Indian Limitation Act. IX of 1908*. 
(Chevis and Scott Smith, JJ.) 

Bha^wan Das v. Mst. Balwanii.—^74 P.U. 1916; 

175 P.M\R. 1916; 30 P.L.U. 1917;36 LC. 84. 

S. 5 — Si/ffioien£ can9t — Amendment — Appeal — Limitation — Exten¬ 
sion of time—Subsequent amendment of decree appealed against — 
hffect //. Law—Joint famdg - Debt contracted by tmo members—Suit 
against oil tor recovery of—Onus of proof of necessity. 

The plff. 15 mb sued to recover money borrowed by defts. 
Nos. 1 and 2 as against the man^g’ers of a joint Hindu family, but it 
was not spL'citically stated or claimed that the money had been taken 
lor such necessary or family purpjse as would bind the other 
tnembfrs of the joint family, while tlie other defendants expressly 
pleaded that they were not lio'nd by the deiit, as it has been con- 
traoted, if at a'l, l>y defts.'^ 1 and 2 for their own personal pnrp:)8es 
and not for any fainilv necessity. 

01121-111 June 1914 the Subordinate .Ti:d»o delivere-l judirment 
in favour of the plif. but the decree omitted to specify that the 
decretal amount c uld bs recovered fro.n the house mort<yag’ed to 
the fdfP. On 30th June 1914 pllT. applied for amendment which 
was not granted till lOtli JNovember 1914. On l9(h Pehruary 1915 
the defts. appealed. 

Held, that the defts. were not obliged to appaal from the 
decree of June 1914 at a time wlien the plff. had within th: perioj of 
90 days allowed for ao appeal already appbed for an amendment and 
that in any event the Court would grant an extension of time uoJer 
S. 5 of the Lim. Act. 

Held, also, that it was for plff., in order to bind the other 
members of the joint Hindu family to prove atfirmatively that the 
money was borrowed by defts 1 and 2 for necessnry or family purposes. 
2l P. R. 1912, referred to. (Rattigan, C. J. and Scott Smith, J.) 

Harkishen Singh v. Lahore Bank, Limited in Lupiidaiion— 

64 P. R. 1919 ; 51 I. C. 7i2. 

—- S. fi —Sufficient Cause—'Appeal birred—Court fee paid after period 
of limitation—Reusouabie diligence not shown—Delay not to be 
excused Section 149 Civil Procedure Code. 

130 P.L. R. 191:1; £5 P R. 1013; 19 I.C. 7S8. 

-S. 5—Sufficient Cau«e — Appeal, delay in filing—Carele^sne.ss of 

Pleader—Not a ground f<»r extension of lime. 

100 P.’tV.R. 1311; 176 P. L. R. 1911; 10 I C.133. 

—— S. 5— Sufficient Cause — Carelessness—No ground for estenuon. 

Held, that failure to present a copy of the decree appealed 
against vithin the time allowed for an appeal amounts to not filing 
the appeal at all and time cannot bo extended for the purpose of 
making up the deficiency, particularly when Ihe Appellant has 
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alrea^iv lost the opportunity ouoe jjrante*! to him for Ociine* an 
8 \y. R. lull. /Ulowed. (Chevis, J.) ^ ’ 

Achhar Singh y. Nikku.—^5 P. L R. lUl t; 2 P. W, R. V)n- 

23 1 

-5s. 5 and 2 {7) — Snffi'-lent Cau^c -^Careleitsuess — Appellant, duty of '— 

g(\>i({ faith ** meaning o/. 

In order to be entitled to the benefit of S. 5 of the Lini. Act. 
and appellant must act in good faith i. e. with due care and 
attention. 

An appellant relied upon an unauthoriied puhlicution kno .vn 
as the *' Legal Diary ** as having misled him as to the duntioti of 
the vacation ot the Chief Court, and prayed for the delay in the 
presentation of (he appe»l being excused. 

Ueldy tliat ho had not acted with due rare and attention ard 
that the cause shown was not sutRcient to entitle him to an exten- 
tion of time under S. 5 of the Lim. Act. (Shadi Lai and 
liroadway. dj.) 

Jaidial Mai v. Ainar Nath—27 P. W. R. 1017; 

37 I.C. 828. 

— 5. 5—fiufficxent Cattse—Copg of decree—Appeal preeented laiffiout 
copg oj decree. 

lleldy that an appeal fih-d with a copy of the Lower Appellate 
Court’s judgment but without a copy of the decree is not legally 
presented and becomes barred by time if a copy of the d»icree is annexed 
thereto after the period allowed for the appeal has expired. 

The Appellant's plea of her being a pardnh nnshin lady and not 
knowing that a copy of the decree was rei|nirod is not sufficient to 
extend the time under section 5 of Act IX of 1908. (Ueid, C.J. and 
Ryves, J ) 

Mst, Masuun Begam v. Madan Mohan Lai.—8 P.VT.R. 1011; 

9 I.C. 222. 

--S. ^Sufficient CamsSopg of dreree-Appeal filed irlthout coptf of decree 

—Appelant directed If tile copy on next (tnte-^Copg filed on that 
date after expiry of period of limitation — Sufficient. 

A suit was decided on 25th .August, 1910, and an appeal 
against the decision was filed on 3lst August, 1910. A copy of the 
decree, however, was not filed with l,l;e memorandum of appeal ; the 
appellant's pleader was directed by the officer receiving the appeal 
to Kle a copy on t.iie next date ofhflirin' which was ti^ed for 27th 
October, 19 10. A copy of the decree had actually been obtained on 
tlie 3 Wt August, 1910, after the appeal was filed, hut the appellant's 
pleader, misled by the aforesaid order of the officer of the Court 
did not file the copy till the 27th October. 

The appellate Court was closed during September and tho 
)>oriod of ’.imitatiou prescribed for filing the appeal expired on Ist 
October, 1910, 

field y that the appellant was entitled to the benefit of S. 5 
of the Limilation Act, and h id sufficient cause within the meaning 










V>10 


PUNJAB r)rGEST-^1000-1932. 


LIVflTATTOM APT <3 *1 

of co",p,UUon avd <lf-rerj, of com of dccrcc—Cuvce of delay uot 

whet appeal filed, efhcf-of. ^ * 

Held, that a fide raistake ag to flato on which the 

applicant, was towl l.y the copcin? department to come to take 

eSonV ofT to justify exieusiou umler 

section .0 ot the Lmitation Act. 

Alov ““ application for copv was mode on I7th 

woT’.^r 'v.as t dd to come on 21st .May for it hot it 

of :o"21tlS/'" 22nd May and was ta^m dc-livcry 

allowed pW, further whc.e an appellant at the time of flims Ids 

erne;‘;i t 1 "’‘J if' '' *'« «‘anot be 

e.apecteil to have explained the cause of de'av at thr time of filina- 

the appeal. 22 P. K. V^0\ dlstiaguU/ud. (Otu-vis, J.l ^ 

-Mohan Ram r. ^X'lhamraad Khiidad Kh'»n.—71 PAV.R 19] 1; 

70 r.L.R. liUljO I.C. 6‘'7! 

*5'5—o/* dtcree—Decree no^ filed at fi'r.e of 
appeal by overeight but copiee of de^poUtion filed omimon not found 
oy Lonrt n tyn^ on account of careleesncus — Snfilctenf. Cause. 

In filing an apimid, Cotiusel for the appellant, by a piece of 
card 8>noss omitted fo file a copy of (he decree appculcd ajrai'nst bu^ 
nstead put m a copy of a depo.sid'on. Tlie miMake was no{ noticed until 
long alter the expiry of the period of liraita i m for filing the appeal. 

//eld, \ hut the Court should have allowed ihljcopy of the 
decree to he filed, and should havo extended the period of limitation 
uudor eectioii 6 of the Indian Limitation Act IX of 1908. (Reid, C.J.) 

Uarjas Mai r. Kaliiii.—8,5 P.R. 19l.'<; 104 P.VV.K. 1918; 

o . , _ ^ ^ 173 PL.U 191.4; 19 I.C. 4-38. 

7fi. ^ fd^Suffieieftf Cause-^Delay in ohtoimng Copy^Appeal^ 
Ufne oprji to obtain copies — t^ufficient Cause—Dufv of the vopvtug 
Department—Order of the Chief C-ni t, Fol. 1, D. AA7//^Z) and ('4) ■ 
field th^y in c.-uiputing the period of limitation, for i n 
appeal, 8co., tlio timo extending fr >m the date of application forcopv of 
the judgment, &c., appealed against, up to the date on whijh 'the 
copy IS ready tor delivery, is to h.- deducted only where the apiilicaot 
IS mt<*rined of the latter date. But where it is not sln.w'o that the 
applicant was aware <.f the date, this date ol actual deliverv to be 
recker.cd Miis date of readiness, or at least such a delay should le con- 

within the nieauini: ol S. 5,' Liuita’i.:. Act. 

1908) ( IS the Juty of the Copj ing department, order Rul X.>:iil 

(1) and (i) oF the Chief Court Rules and Orders, Vo). 1 to inform the 

»ppi an. of the date ou which the c>py is ready for delivorv. 
CUaltigan, .».) 10 j 

Sark ra v. .Vaw.,V—U P. ^V. P. 1912; 12 I, C. 350, 
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_ 5 . 5 — iinfliclenl Cau9e — Delay ffUnfj rhition — Dejccl\on an of 

revifio application—^nhsequeat <hlay in filing petilion for rev'aion. 

Tli« nppfllant in this ca?e applic<l tio the Appellate (;ojirfc 
for review of judgment; Ids a plication was rejected; very 
nearly two moijlhs afierward-* he filed a petition in ihe Cliief CoMrt 
for itvislon of the jadgiinmt oF the Appellate Court. 

JleUi that c\en if there were any reasonaMo grounds for 
filing a review application, the petitioner should have filed his petition 
for revision within a leasorahlo limo after his application for review 
had been dismissed, and, o uiseqiiently, there was no sudinent causd 
for not filin'^ the revision within the presevibed petiod. (Shah Din, J.) 

Gar.da SiD^h t;. Jawali Sinuh —140 P.L.K. lOll; 

222 P.W.R. 1911; 1) l.C. 120. 


5. 5 ^Sufficient Cause — Discretion — Ed'parte order admitting appeal 
Voicer to net aside es parfe order. 

Mere presentation of un application for leave lo appeal ns a 
pauper is !iot ‘sutficieut cause’ ivilhin the meaning of Section 5 of the 
Limitation A t. 

Uead Note to Punjab liccord 17 of IS09 is misle nling. 

WhfH a Divisional Judge pa-ses an es»prirte orJer admitting 
HU appeal under Section 5 of the Limitation Act tho Respondent at* 
the heiring of the api>eal m»y taki objeetion th-it there was no 
suflTicieut (anae for the appeal t* be filed a'ter the esp=ry of the 
period of limitation prescril-ed for appeals, and the successor to the 
Judge admitting the apiieal may interfere and reject the appeal. 
(Anderson and Harris, J J.) 

Mst. .Murad Bibi i^. Man >har Lai.—159 P.L R. 1901. 


. 5 , ^—Sufficient Come—Memorandum not signed by pleader — Exien- 
tioa <f tifne^E.cpnrte adiniesion — Effect. / 

S. 5 of the Act mU'tbe applied under equity to a case wl ere 
an appeal is tiled in time and laches can be atributed to the 
nppellant, but the ph*ador through oversight did n-t sign theme no- 
ran him of appeal. An i rder admitting an appeal e^c pirte^ is not 
binding on the respondent, who can at the hearing raise any uhjec- 
ti-n tosucli admission, tliat is legally possible.. (Broadway and 
A1 dul Qadir, J J.) 

BaUvant Singh t\ Sunder Singh, 63 I. f*. 726 


5. 5.—Sufficient cau$e--Mistnke of law. 

A mistake of law, no maiter hnw h-n stly made, cannot 
beheld to amou t to sulficient cau5e, ui.less il can said that 
such rnis'aku wa? inaiD in “good faith ” that is, nob with standing 
due care aui attention on the part of the appeUint. 

UtUU that, a Court should no doubt, give a liberal interpre¬ 
tation to the words ‘ eulfuient cause,'’but its interpretaHon must 
he in accordance with judicial priiuipbs and with duo regard to the 

respndtnl'e side of the question. 

The period for pivtVrring an appeal must not bo extended simply 
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beJa^ the appellant, case is bard and calls for ejmpathv f aalH-an 
and.'Ceadun, JJ.) •> r j \ © 

r» r» , Chand V. The Manicipnl Committee of Hazro. 

59 P. R. 1913; 59 P L. R. 1913 ; S» F W. R. Iyi3; 18 I. C. 37. 

S. 5-~St^/ru<citt Cause—V4s(a^e or pleader—Appeal filed out of time 
Caaae change in lawSufficient 


/ 


It is not an inflexible i-nle of law that in no case can the 
cjrcnmsUme ibat a hti^aut has, under the erroneous advice of Counsel 
or Pleader, presented an appeal out of time be deemed a 6utBcif>nt 
cause within the meaning of section 5 of the Limitation Act. Tbo 
true rule is whether, nnder the special circumstances of each case 
the appell.int acted under an honest, though mistaken, belief formed 
with due care and attention or there was any oegliirence or iuaetion 
or want of bona fides on the part of the appellant. 12 InJ. Cas. 677' 
19 Ind. Cas. 931; 17 C. \V. N. folhiced. 

\There therefore, an appellant Hied an appeal in the Court of 
a District Judge after the spi^cificd period of 3-1) days under the 
^vice of a legal practitioner, who was misled by a change in the 
law of limitation relating to apfeal : Held, that there was sufficient 
cause wiibiu the meaning of section 5 for not filinn- the appeal 
within the prescribed period of limitation. (Shah Uin, J.) 

Aziinullah p. Gokal Chand.—37 P.W.R. 1916; 32 I.C 640. 

S* 5—Sutficient Cause—Mistake of Vakil—Delay in filing appeal 
under Companies Act wrong belief of pleader—No (xcuse. 

90 F.L.IC 1915; 29 I.C. 265. 

5 —^tiffiAenl rause, mistake of Fakil^Bxte.ition of time—Grounds for 
Legal adHsefs mistake when a ground. 

lleldy where a second appeal is clearly compotent but the 
appellant resorts lb revisiou and after ospiry of the period prescribed 
f >r an appeal converts the revision into appeal, the date of making 
up the deficiency in the Court-f-fe is to be regarded as the date of 
the proper presentation of the appeal; and tliafc such a mistake is 
not bona find having regard to the provisions of section 2 of the Indian 
Limitation Act )X of I9(i8, and con.'-equently is quite insnfiicieut 
under section 5 cf the Act. (Shadi Lai acd Broadway, JJ.) 

Re^al Singh v. Sbadi-95 P. li. 1917 ; 174 P. \V. U 1917 ; 

13 P. L. R. 1913; 43 1. C. 317. 


^ -Sufficient cause—khslakt of pleader — Appeal—Delag in filing — 
Sufficient cause-^VleadeFs nintake if a. 

Ileldy that a legal adviser^s mistake in order to justify an 
extension of peri ul prescribe 1 for pr3=enting aa appe.al must be nbona 
fide one; and nothing bkall he deemed to he d‘)no in good faith 
wi.ich is not done witli due care and attention—95 P. R. 1917 foUvwtd, 
Tls P. R. 19(18, 9 P. R. 1914,67 P. H. 1917. 10* P. R. 1917 (P.C.) 
referred to, (I roadw.'^y J.; 

Ahmad Hursan r. Mst. Shams-ul-Nha—10 P. .L. R. 1918 ; 

C9 P. W R. 1918 ; 15 1. C. 542. 
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- 6-~*'Su(/icient Oiute**—Negfect of a plefi(ler*i clerk to fde appeal 

Documents not proved a)id not relied oa, lohether can be 
considered in Judgment, 

In tills else, the Appellant’s counsel prepared prouncU of 
appeal and jjnve them lu his oletk 0 days before expiry of the peniul 
oMimilnlion. but tbt» olerk, findinjj^ thit a copy of iho judgment 
of the hrst Court was wanting, directed the client’s a'ient to get tlio 
Biime, and kept the appeal by him till the t^aid copy was obtained, 
and thus forgot to file the appeal within lime. 

Held, tliat ‘'siiifioiont cause’’ vvithiii the meaning of section 5 

of Act IX of 1908, f.ir not filing the appeal within time had been 

made out, though the Pleader is not free from blame, as it is tlie 

duty of counsel to that their clients' appeals aro presscled within 
time. 

(leldy also, that docum^^nt^ which are neither produced, nor 
proved, nvr admitted in evidence in the case bef tre the Court, should 
be considered in iis judginont, though they may have been 

produced in another case between the same patties. (Shah Lin and 
Scot’. Smitli, JJ.) 

Mit. Putli r. ^Ist. Jawala Oevi —7 P.L.R. 1012 Supp ; 

12G P.W.H. 1912; 16 l.C. 488. 

■" S. 5—Suflioient Cause—Notice of judge—Delay in proseniation of 
appeal—Judgment of lower appellate court not pronounced in open 
court nor after notice to parties as required by O. fcl it. 69 C. P. C. 
Delay excused. 

27 P.n. 1919. 

—*5. 5 —Sufficient Cause—Vauper oppe'tly together bars subsequent 
appeal — SuJ/icirnt Cans'* Jor extension of time* 

Against a decree dated I8th May, 10()S, the defendant applied 
to the C hief ('ourton 16th June, 1968, tor leave to appeal as a pauper. 
An inquiry a< to hit financial condition having been ordered on 21th 
February, 19(*9, the District Jud ge reported that he was a pauper. 
After that his father died leaving property which he inherited. Upon 
thi-* the Chief Court held that he was not a pauper and in compliance 
witli the Court’s order he paid the necessary Court-fee on 22rid June, 
1909 : 

Iltldy that, under the circumstanoos, the appellant was 
entitled to the benefit of Sect! m 5, Limitation Act, *17 P. li. 1899; 
20 C. ^'2b-/otlovyed. (Johnstone and Shih Din, JJ ) 

^hadi Khan o. MU. Bebee Umdau Begam.—52 B jj.R. 1912 ; 

84 V W.R 1912. 13 l,c.73. 

S. 5—Sufficient Cause —Ueviem—Time taken in—Delay in appeal^ 
Time taken for frview, if excuse—Fresh evidence on appeal. 

Plaintiffs as contractors were simultaneously doing for defen¬ 
dant, Honan Catholic Mission, work on the Chunh at Wc.st Ridge, 
and on a school hou'^^c, &t*., in Baw;ilp}ndi. For (he school work a 
grant in aid hal been promised by Government, but when the Inspector 
of School arrived defendant had apparently not paid plaintiffs any- 
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thing-f I-the school work. To show the fDspcefor that substantial- 

progress hj(l been mndi in order that he mi^hfr pass grant it was 

arranged lliat p.ymenta made, to ti e plaintiff, against the West Rido-e 

Oik hi ircafed a-* Inving been made for the school. To adj'ist this 

transfer ou paper piaintiff:^ gave defendant a receipt for the sums as 

paid f..r the SL-hool wr,rk and the defendants g.ive plaintiffs another 

receipt for those sums. This receipt was intended to iin[)ort a refund 

by p autiffs to defendant of the sums previously paid for West Rid'^e 
Work. r .. 1 

rile plaintiffs claimed a certain amount for balance duo for 
work done on West Ridge. The suit was dismissed on the ground 
that the pi lintiffs fail'*d to show that anv balance remain unpaid. 
App]icati'>n for review was filed by the plaintiffs and the receipt given 
f-T refund was tilt'd wi"h the application for review and it was stated 
that the plaintiffs had found the rt^eipt which they haj supp ised 
was lost. The application for review was rejected. On appeal the 
Divisional Judge on the strength of the receipt decreed the claimed, 
holding that there was g'od ground for review. 

^ The apjval though otherwise barred was within limitation allow¬ 
ing the period spent on review. 

J:/ehl, that the view taken by the Divi>ii)nal fudge wss cerreot, 

the appeal though, barred was risrhtly admitted and the receipt produced 

hy the plaintiff, fully established their ease. (Johnstone and SbaHi 
Lai. JJ.) 

Wink-ley v. Wasiwn Singh-55 P. D. R 1915 ; 50 P W. R 1915; 

28 I. C. 92fi. 

" '-S, 5—Sufficient C ft I ISC, question not considtr^'d by the lower Court, 
if ground for second appeal - 

77 P. R 1917 ; U7 P. W. ll. 1917 ; 12 I.C. 3^3. 

S. 5 — * Suffioi -nt Canse "—Review—Time spent for—Not presenting 
an appeal within the period prescribed — M hether tim^ spent in apply¬ 
ing tor review may be excluded m c.‘mpming the peri d—Mistake of 
law —Wiiether it inny amount to suificient Causj—Limitalian Act— 
(IX of 190S) Ss. 5 and 14—Judicial discretion—Duty of super*or 
Court when it is questioned—Abatement of Sii'ts—Sh^iiH not be 
prononsed exparte—Procedure in quCbtioning nbatemmt—Wliether re¬ 
view or appaO is t^e projer remedy—Code of Ci» d Pmecduro (Act 
XIA'" of S'*. 165, 366, 368, 371, 588 —Subslitution of parties 
in miscellanenus appeal—Suflicieut for all sta;;es of a suit. 
Licnitatioo—Suilicicnt Cause ; 

Pfij Inder Singh r. Zal t Kanshi Ram—101 P. R. 1917 ; 

126 P. W. it 1917 ; 127 P. L. R. 1917 ; 42 I C. 43. 

— 8. 5—Sufficient CauH — Review—Time spent in^Appc.il dtlatf' in 

filing — Review—Time sp^ntin—Reasonableptound fur review’ 

Time spent in ihe ndjudioation of an applivalioii for review 
may be excluded io connputing period of li.xit.itl>n presorib* d for filing 
an appeal whe > there sxere reasonable groaud for believing that the 
judgment would be altered on review. 
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The property claimed by right of pre-emption bnildinir 

Ritnatpd in a lane and not a baztr. Oiiginally tho luUdir.^ was 
purely residential but afterwards tho stiueturo ot tho houKo was 
altcnd and f.ishioaed so that the three rooms abutting on tV« Lno 
could be used as shops, at tho same time the red portitms and tho 
upper story of the building were used as residential quarters. 

y/eW, that the building co'ild not be treated ns shops and was 
subject to pie-emptiou. (LeRossignal, J.) 

ll.inun Mai r. Atma Unm— V P. L. H. I9IS ; 

2^0 F. \y. If. 1915; 27 I. C. 790. 

■-Ss. 5 and 12—SulTeiont Cause—Strong appeal —Exteiuion of time on 

tho ground of appeal being a strong one—Application for copv 
returned for presentation at another place—Time allowed for journey, 
(Johnstone end Chevis, JJ.) 

Lai Singh v. Fala Singh—170 P. L. R. 1912 ; 

60 P. W. If, 1912 : 13 I. C. 714. 

- S. 5 — St/fficient CanS'-^T'.me spen' in review—Prosecnilon in goodjaith 

— lUview j>ers\slctl in n^ylwitfisfandlng of.jeetion io its vviintainabdUg 
— App^nt a/fer rejeefion o/ recieto — Time taken i(p in revie.n, i/mns^ 
be deducted* 

Wliere a party prosecutes a review in the face of rePi)ondenta* 
objection ard protest to its inadmis-^ibility and after tl:e rejection of 
the review presents an appeal, he is not entitled uiuh r section 5 of 
the Limitation Act, to a deduction of the time taken up in prosecuting 
review Ucauso it conld net be said to be prosecuted in good faith'' 
within the meaning of tint section. (Johnst >na, J.J 

11.II. Btij Ii.dar Singh v. Lala Kaushi Ram.—130 P.L.R. 1917. 

-— S, b-Suffi-Arnt caufte—Time spent in litvlew—Delay \n firing appeal — 
lievieir—Time spent in proseevtiny %vhen allowtd* 

IJeldy that an applicutitin for review a ust not on!}’ have 
reasonable expectation of smeess hut must abo be prosecuted with 
resonable diligence in order to justyfy an appellant in reckoning off 
tie days spent in the prosecntiui of tl.e review from the period 
allowed for filing the app^id. Where, therefore, tho plainfiif's suit 
was dismissed on loth August, 1914, and on tho 10th November 
1 914; he presented an application for review, wliich wr.s rej*cte l on 
15th Decemher, 1914, without issue of notice, t'eld^ th,it the plain¬ 
tiff appellnnt had not prosr’cuted ti«5 application for review ivith 
reasonable diligence and was not entitled to deduct the time spent in 
the revitw proceedings in order to bring bis appeal within time. 
(Uattigan, C. J. and Lellossinal, J.) 

Azizud-Din v. Bhug Mai —1U7 P. R. 1918 ; 103 P. L. R 1918 ; 

125 [\ W. H 1918,40 I- C. 2:)’. 

— S. 5—SulTciont cause—-Appeal—Time taken in obtaining Copy of 
first Court's Judgment—Dtduction of. ” 

Bhan Singh v, Cokil ( hand.- 1 Lab. 83; 53 I.C. 137 

——S. 5~~Su(ficie>it Cause -'Lime ioh*ck opplicu'ion for review of judgment 
was pending, 

J/eldf that the pendency of an application for a review of a 
decree or judgment is a good and suOicient cause for not presenting 
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limitatd^n act S. 5. . , . ... 

an within the prescribed period, nnt m every such case it is incum¬ 

bent OR ^^0 appelhmt who craves indulgence under section 5 of the 
limitation Act, to show that he had reasonable grouj'ds for asking 
for a review I. L, R. 15 Cal. 242 and 1S3 P. li. 18&8 (F. 11), 
foUotced. (Rattigan and AVilliams, JJ.) 

Musadi Lai v» Badhawa.—100 P. R. 1910; 43 P.L R. 1911; 

8 I.C. llo6. 

_^ 5 , 5 and 12—Sufficient Cattle — Tin»e Beqnisite—Appeal — Bxpiry of 

time on a holiday—ApuUcation to obtain copies a/ler the holiday — 
Appellant not entitled to get benefit. 

Indulgence under section 5 of the Limitation Act on the 
gronnd of mij-iake is only allowed where it is shown that the appel¬ 
lant has acted with due care and diligence. 

in computing the period prescribed for an appeal, the time 
requisite for obtaining copies is excluded oi l) if the application for 
copies is made while the right of appeal subsists, and an appellant 
cannot be allowed to let the whole of the period allowed for appeal 
to expire and then take advantage of the holiday which happens to 

occur towards the end of that period. 

AVhere, therefore, the last day of limitation expired on a 
holiday and the appellant applied for copies on the re-opening of the 
Court and filed his appeal as soon as he got them : Held, tliat the 

appeal wa^ time-haired ; as the appellant had not shown duo care and 

diligence be v.as r.ot entitled t'> any indulgence. 25 B. 584 ; 3 Bom. 
L.R. 143; 25 B. 5&6; 3 Boin. L.R. disCnguished. (Johnstone, C.J.) 

Gnran Bakha v- Biiidra Ban.—79 P. R. 1910 ; 
125 P. L. R. 1910 ; 55 P. W. R. 1916 ; 35 1. C. 233. 

__ S. 5—Snfficifut Cause —If hat is — Appeal—iJelay in presentation 

Sufficient CausA—What amounts to. 

AY here the appellant‘s mnkhfar omitted to file his power of 
attorney antboiising him to present appeal and copy of first Court » 
judgment with the appeal and filed them lony after presentation of 
the'appcal an l no reasons were given for the delay the appeal was 

dismifesed as barred by limitHtion. (VYilberforco, J.) r o loia 

Dbanna t*. Musammat AVazir—91 P- L. R. 191o. 

5. S—Sufficient Cause—Wrong Court—Appeal Jited long out i f lime 
—Sufficient Cause—Filed in wrong court—Gross carelctsuess. 

Where owing to gross carelessness of n pleader, tho appijal 
which thouhl hiive been filed in the Chief Court was filp'l ® 
Divisional Court, but was icturoed to be presented in the Chief o^r 
and the sa ne was tiled long after expiry of period of limitation presciibc 

for appe.ils. , 

Ileldi thut the provi>ions of section 5 of the Limdati-n - 
were not appli able to the ca-^e a d the appeal must be rejected as 
burred by limitation lor the appellant under the circjmsfances of - ‘0 
case had no sufiicient cluse for not resenting the appeal within e 
prescribed period. (ECeusington and Beadon, JJ-) « 

Mebamdu r. [jadua Singh.—9 P.L 1. 1'11; 23 J 

23 0v» 
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limitation act S. 5 

S. 0—Sitflicient Causes jrron^ Court—Criminal appeul/ih>l in wron/j 
Court — I'rror of law. 

On thrt 12lli January 1920 tho petitionor was 8entonc<i«\ |,y tho 
Additional Dibtriot Maojistrato to two Keutjnojs of 4 yoarb‘ and 'j 
monlhs' rigorous impriionmenl, respectively, tlie tsentciioes t»> r»m 
concurrently. On tlio srcoiul February 1920, Ms counsel erroucoiu^y 
presented an appeal to the Mi^jh Court, which was returned on tUt 
2lsk of February for pre'OnMt'on to the proper Court and was filed iu 
the Sessions Court on tho same dav. Tho Sessi ons Judere dismis-ed 
it as time-harred, relyintr on ITS P. U. 190S. The petitoiner filed 
a revisi n to tlie Hi;?]) Court. 

Held, that the dee of 118 P. R. 1908 is distinguishable 
from the present Ciieo on the facts and espe iaUy inasmuch as that 
was a civil Appeal. Tiiis appeal being a criminal one, there is no 
‘‘successful litigant ” who has scoured any “ valueablo right 
The crown cannot be said to gain anything by iho appeal being 
dismissed as time-harred as all that the Government is, o'* thould 
be, anxious for is that Justice should be dore. 

30 Bombay 329, referred to iu US P, 11. 1908. Held, also that, 
the appellant who is in jail should not bedeprived of the advantage 
of having his appeal heard merely Sec iuso his coun-^el hud been 
snmewhat carele s in filing the appeal in a wrong Court and the 
period of uppejl should accordingly be.extenOe 1, (Scott S nith, J.) 

Surla Suigh v. Emperor—1 Lab. 508. 
— S. 5 — Sufjicient cause^lCrouff Courtypre’*enialio>i ofoppedin — Mistake, 

Held., that therf* was n >t a 5*11 Mow of execiisc for filing the 
appo >1 in tho wrong Court ; that the mistake was inexcusable and the 
appeal was clearly barred by limitation. (Shadi Lai an<l Broadway, J 1./ 

Naihn Mohamed Shall.—2 Lab. L. J. 390. 

4$g. 5 and 14^Suff\cient cau&e’-^irro7iff Coutt^Appeal to—V ohafe-^ 
Receiver, nppohtlment oj —Appeal to Dlxihional Court—Subsequent 
appeal to High ('ourt—Suffideat cause^Exttntion of time—Minoritg 
of appellant, effr-ct of. 

In an application for g ant of probate of u will, a R9cc;ver 
of the property of che deceased was appointed by the District Judge. 
Against this order an appeal was preferred to the Divisional Court 
which returned the appeal for preseututinn to the High Court. 
When the appeal was presented to the High Court, the period of 
limituti n liad expired but Ibe appellant, who Was a minor, sought 
the benelit of S. 5 of the Limitation Act. 

Held, tbi;t as S. 86 of the Frol ate and Administration Act 
clearly specific I the High Court as the appellate Court, the appeal was 
filed in the Divisional Court by careUs^iiiess and not by mistake of 
law ; that there v\as no sufficient cause for ii«»t filing the appeal 
in the High Court within the time prescribed; that the time up in 
tlie Divisi )nal Court uld not be excluded ; that the fact that 
the appellant wa« a minor did not justify extension of the period of 
limitition. (lleid, C.J.) 

Met, Han,am Kuur v Sohau Singh.—205 P.W.R. 1912; 15 I.C. 170. 





1673 


THE PUNJAB digest-1900—1922. 


LIMITAT/DN ACT. S 3 . 5 AND 6. 

- S. Srf^n^cient cavse—Apyfal Prese»/a/ion in prorer time to prone 

Court Return of appeal—Subeequent presentatioHLueteay. ^ 

juri^diclion value relurnej if f„r "’J 

where filed after the period of limitation had expired*^. 

eioeal Coft! it “n^t Tr^l^tolmr'’d‘f *" If 

the Chief Court, inet.-ad of eturninJ L ^ f’’’’ 

Hs own fiV 'Tl! fraosfcrred fnm that Court to 

its Oftn fiJe. (Kobertson and ChevM, JJ.) 

Khofa Ram r. Mauj Din._l2 P.L.E. 1912 Supp.j 

276 P.WR. 1912; 16I.C. 979, 

decrees unoecessarilv 

fih^<r n Appellant hehm-ing in the existence of only one deeree and 
filing one appeal only. (Shah Din and Scott Smith, JJ.j 

Dhan Singh v. Kahn Singh.— 191 P. W. R. 1012 ; 
llo P. R. 19)2; 6 P. L. 11. 1912 Siipp. 15 1. C. 140. 

S. C—T^e required in taking copy „f trial Court’e Moment. 

De,ay one to the obtaining of copy of trial Court’s jirigment 
may he ixe. nsed, if the appellant had not obtained the copy at the 
commencement of the period ,.f limitation and had been compelled 
Qdifjjr the period. (Broadway and Abdul 


Gurdit Singh f. Charan Da?.—1922 Lah. 415. 

-S. 6~ tpplicabiUtn— Assignee from miner if entitled to benefit of 
iecUon. 

•I 'ipsijinee of properly from a ilahomedau minor cannot 

Hvail himself oF the benefit of the nrovisioua of S. 6 of the Limita¬ 
tion Act of 1908. (Leslie Jone.-, J.) 

Hukam Siughr. Shahab Din.—U P.W.H. lOlRj U I.C. 690. 

^ 6 — AppUcab:iUy to son not born on date of aHenatiou—Uinority — 
Commencement of. 

b. 6 of the Limitntion Act dees tut applv to non-i*xislin£f 

persons, to pereons whose caufte of aotioo i rise on their birih 

alter the alienation. (Chevis, J.) 

Kehar Singh r. Ilaz.'ra Singh.~173 P.W.It. 1912; U I.C. 60. 

^ /64 AppltC'ttion to Set as%de er-parte deevee—^incrliy — 

Gencr >l Clauses Act, S. G, 

The period laid down in Art, 164 for an tipjJicatii'n to si't aside 
exferte decree cannot, be extended on the ground of minority 
under S. 6 of the new Lim. Act which is limited to applivafions 
fiT the r-xecution of a decree. The »pplication in this case d.t!c t Ist 

A ^ ]ict governed by the L'm. Act of 1908 .and not hy the 
Act of 1877^ notwithstanding the provisions of S. 6 (c) of the General 
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LIMITATION ACT. Ss. 6 and 7. 

Clauses Act; 35 M. 673; 37 A. 507, referred to Qo P p 
qumM. (Shadi lul and Lo Rosn’.Mi/j, JJ ) ’ ^ dUthi^ 

Manuhar 1 al .. Uh. Saiiga' Bogam.-lOl P. Iv 


37 I. l 


1910 


292. 


— 5. 6—Vlaiotig otinor on dotr of mutation—Enlithul . 

yean of m nonty—Vnniab lAmitiiti,,n (Ancestral lL!i jr 
Under the provision, of the PunlrLin/itftTon 
Alienation) Act of 1900 time begins to mn r (Ancestral and 

tion, whoi mnution has Ukon^TLe 

governed by that Aet was a a-in'T when 

can bring his sni; nithiu three years after nt?f - 'ook place ho 
S. G of the Ltmitation Act. (Itat.igan afd Keadon? 

Xatha Singh p. Kishen Singh.—fit P. h. R. lOlt- 

" lime. of Proving age to bring the emls mitbia 

For the pnrposes of limitation it is for (ho plaintiff to establish 

dateofinstitution of hissuit.and where he fails t'. do thifand has 
been able merely to sltow that he w\r no«ciM., i \\ . ^ 

that time, it heU that he has'failed to^lischaro-e u“o bufd.^n 

of proving that h.s suit IS within time. The (.hief Court wm ho 
na.nrally reluctant to throw out a claim as barred by limitation 

^ffuitablc one. (^CcnsirSZ 

Kuuwar Cbaianjit Siugh t. BLhcn Singh, 167 P. I. K I9l t.- 

7S P. IV. R. 1911 ; 23 I. C. 46^! 

o'' *" e"fcrc« a right of pre¬ 
emption. See Lim. Aet, Ss. o, 0, 7, 8 and 14. ® * 

86 P. B. 1919 ; 52 I. C. 587. 

S. 6 a,i1 8 ah. IJ—Vinoritg—Pixlension of perio l~Mi,ioritg 

(tunngcoNfirmahoH of sale—Suit to .vet! aside after majoritv. 

beotionO uf the Indian Limitation Aet gives a minor the same 

nr "'•''joritv as an ordinary person 

gets. Itfie )S nothing in section 8 to extend the period. 

A suit by a minor tyet aside a sale under Article 12, Schedule 1, 

dM r'*". o"0 year from the 

date of the pliiintiff s majority. (Chevis, .1.) - ^ 

I’ala Singh v. Harmiira.—40 P. L. R. 1018; .80 P. W. K. 1918; 

43 1. C. 712 ’. 

7—Cvtom—Alienation by sonlessporprielor—Right of after-born 
reversioner to ob;cet. •' 

Though a reversioner born after an alienation has been made 
■s, under certain conditions, competent to contest its validity, yet 
he can only do so if the panod of limitation had not expired before 
the date of bis birth and bis suit is brought within the period pres¬ 
cribed by law. He cannot, it born after the cause of action has 
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LIMITATIO^ACr, S. 7. 

‘0 elaim extension of time 

u„der/6clion 7 of y,e Limitation Act. (Rattio-an and Lai Chand JJ ) 

Umra v. Ghulam.—22 P. R. 1907; 27 P.L R. 1908; 


i' 166—Civil Procedure Code Act XIC of J6S2 

ArJ!lt7efeZf- '^^'‘^-S“le-Ap,lic.aion to set aeide- 

T> 1 app’i'-’i'tion under section 311 of the Civil 

Procedure Code, 188 -, to set aside an auction sale presented on behalf 

vLr"f™r;t ^ I^.s ne.xt friend or Guardian after the expiry of one 

Schedule ot the Limitation Act. XV of 1876, Section 7 of the Act 
applies to such cases and the period of limitation is extended under the 

iVr'a?w°,/226, XXIII Cal. 374 IX 
A.\\.4U followed. The operation of section 7 is not confined to 

app leations made by minors after attaining majority but e-'.tends to 

applications made by guardians during the minority of their 


//u7</, also that secti m (j Act IX of 1908 did not govern 
he appbeat on which wt.s male before the Act had come into force— 

<1 o- 2C2, 263, 1 Cal. 213, XXIil Cal. 3S8, IH C. W. 

A. 2o referred to. (Uattigan, J.) 

Oujjar Mai o. Sita Ram.—.5 P. L. R. 1010; IIS P. W. R. 1910; 

6 I. C. 488. 


Limuation—Imanilv 


Ss / an'l 8 Sc^. 3, Art 170—‘IJjLCulion of deerse- 
of decree holder. 

^ Held, that the insanity of the decrce-liolder wJiich began after 
fae>ing of the decree did not save limitation which had commenced to 
run. Tho release of the judgmont-debtfir for failure to dcpo.'^it sub¬ 
sistence money cannot serve as a siaitiag point, of limitation. 
(Chatterp, J ) 


Aya Singh v. Cardial .—72;P. L..R. 1906. 

^ —hhuorify of iome of Ihe representatives of the decree- 

holders Instalment decree •^‘rovksion as to i ayment '^of ,\iphole 
decretal amount on default in faymtuS ‘ of ^ instalment*^ (f aiter 
by decree-holder to enforce the prevision. 

fcscciions 7, 9 and 17 of Liimitation Act cannot be intorpieted 
80 as t ) extend th#‘ period.i.f limitation for an flj>pIication ’'to execuro 
a decree payable by instilments by the fac 5 that cn his death the 
uGciet^holder left heirs, some of whom weiv minors* 

It is only whole the wording of an instaliiif^nt decree is tliat 
the decree shall he^ executed ior the \\hole amount outstanding 
on default (fan instalment, without option (o the dpcrre-holder, 
that limitation will run froni the date ,of default. The decree shouU J 
be construeil, as for as po.'sibic, in favoJir of tin* judgment creditor, 
that is, as giving an opticn to him, wherever this can fairly be d(»ne. 

Ill the present case tne, Chief Court held that the fair ^ 
ooustruC'ion of the dec ee was llrat the dccrce-liolder li;id the upti-.n 
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LIMITATION ACT Ss. 7, 9 AN'B 1(1 

given to him by the dcvroc (Reid, C J. and Kensin-ton, J.) 

Allah Rakhsh v. Uhawaui.—lOO P,R • 

-Ss 7,9 and AH. laOSt.irting point or liinitaHol~r)eHn}afoJ' 

the aetff 

member of the family horn at a date sub^qne^RTlle llirnatiou 

ChrndTjJ?""'"' 

Mohan Singh t. Dc'va Singh—21. P. W, U. i<J07. 
S. 9 — Cause of aclio’t — Zhnifation— 
vf-Fresh cause of acCion, 

Plaintiff .realised the money duo to him from the defendant 

on au award which had merged in a .leoroo nf court. Subsequently 

(lie award w.as ett aside and the plaintiff directed to refund the 
money realised hy him. unc 

In a suit hy plaiiiliff for recovery of the amonn^ /Ino Tfn ,/1 
that when the plaintiff’s original claim was satisfied in execution; 
liniitation ceasd running a^mst him. On the annulment „f that 

time^ irAI^ 'vas within 

time, i-i *U. 8*0, foUoioed. (HroaHwHy jind Ah ini Qadir, JJ ) 

Kartdr Singh v. Bhagat Singh—2 l ah. 320; 

04t l.C. 454. 


CT , • • • AV« X </ VM • 

idjushnent of chim~—]it-oj)eu^Hg 


S. 10 Apphcaldili,—lati i assigned bg mutual agreement-Suit for its 

AVhon land is assigned for a fixed term a suit for its recovery 

‘'7 sectiou If. of the limitation 

HI lb R 186fi 8.i P. U. 1909, I, L. R. IV Alh Mi !tist^, J^^ 
(ijeslie Jones, J.) 

J/st. Seoti Bbagirath.—66 P.K. 1918; 12 P. L. R. I9l8- 

7U P. VV. II. 1918 : 45 I. C. 325 ! 


■S. JO — Apphc'tbihfg — Suit by co^sharer for tnesne profits. 

S 10 of the Act does not apply to a suit by’one co-sharer 
against others for mesne profits as it cannot be snidthat the 
detendant co-sharers in possession have been holding the profits “in 

trust for a specifio purpose"^ within S. 10 ol tlie Act. (Leslie 
Jones and Broodway, JJ.) ' 

Shams-ul-^issa n. Yakub Balcshs.—61 I. C. 393. 


10 , A, Is. 60 and US—ApplicaMUs—Monef kept in deposit wUIi 
anotker to be returned on demand—Suit to recover—Limitation■ 

ihe plaintiff seiu some money from America to his father-in- 
then dem .ndand to be kept in deposit till 

Herd that section 10 of Limitation Act was not applicable to 
the suit and that Aiticle 60 and not M5, governed tL claim. 







1582 


THE PUNJAB DIQEI3T._J900_1922. 


LIM!TATI^)N act S. 10. 

I.Ii.tt. XXXVII ilaJ., 175 foUowed XX P tV M 
23(fc^ I C. L. J. 535 not foUo-etd. (Katligan C J )* ^ 

Dalipa p. La5hu Rax—1. P. K. 19 iq; 65 P. U. R 1918- 

lf6 P. IV. R 1918 ; 47 I. c. 592'. 

iS. 10—If Conlroh art 134, 

S. 10 of the Lun. Act control.-* ArL 134 of fVia A/>f ; 
the clue to its meaning. (Scott Smith, J.) A t and gives 

C JO ^''“"•’-1922 Lai.. 271; P5 I. C. 722. 

S, lOj Art nO-^IfuH and Trustee^Suit bjf auffior of trust to 

recover trust property, •' v <y i,ru3o lo 

Where, under an award, certnin monev wac in a v j 

with defendant, in plaintifi'e wife's n.J\rolt7ZTJ.r,lt!r 
of alienation, except with reference t , interest which was payable to 
her, ‘"Sue were to be entitled to this money. 

I/elfl (1) t.iat (a) plaintiff s wife was only to have a life interest 
in the property, the revision being with the plaintill. or (4) ns.anunl hor 

Uindulaw'" ter heir under 

•r * That the‘-defendiint was constitnfed thefnislce plaintiff’s 

iTfe and^T'l IT ° T^'' '’‘‘T the interest to he? duriL 

life, and to hand it over on her death to any rr.ale is.sue she might 

leave, and • the plaintiff may he Said to befl.e author of the Uust, 

maH^^r T ^"'1 ‘r’® the abntrator in the 

■" 

‘T ’‘Ppl’cs to cxprcss tvusts aloiic, nud excludes 
implied fruts and tho=e resulting from the operation of the law and 
that It does not apply tu a suit to recover trust money in the l.nnds 

of the trustee^ on failure of Ihe ol.ject of the trust lor the plaintiff's 
own use and for the purpose of the trusf. ^ 

(c) that the Iimiiarion to enforce resulting tiusts is (hat 

sxiii. ''»• w-'t-ii ..o 

Giilzari Mai v. Kishen Chand.—132 P.R. 1907; 

J73 P W K J9U7. 

S, 10 and ISO— Pre-e?i,p/ion~-Propertst transferred to pre-emvtor having 
right wftr.or to plaintiff—Sale or substitution. 

1 TO vendor sold one-half of his holding to C. on 5fh Septem- 
b->r 1S98 and the remaining half to //. on the iird October 1S9S. 

^o i ^ v^*^uary 1899 U. iransferred to /■’. righls purchase by him. 

On 3lst J..nuary IJOO, G. hronght a fuit against F. on the "allega¬ 
tion that ho had a juefevaUe right lo buv as against IF and F. 

It was ideaded bv /'’. tl.at the suit was haired by limitation. ■ It 
appeared that loth I. and 6’. had a right of preemption against 

H % 

Held, that arlicle 10 and not 120 of the I^imilation Act applind 
to the case a nl that the transfer by IF to I\ must be ireuted not 
as^ a flesh sale but substitutbig^ one vendee for anothnr and the 

suit not having b:eQ br ugbt within one je.ir from the 3id October 
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189S vvns barrel by limitation. 1. L, VII All. 1G7 anl' 11 P. p, 
1893 re/erred to^ (llobertsori and Kensington, JJ) 

Ghulain Jilani i*. Ilassan Khan—86 I'-L.Jl mor,. 

—S* 10 Arts. 134 and Hi—Sale of immoveable property o/ a 

]nsiitulion hp Mafmut—Suit to recover it bp his swecei^a/ 

Trustee. 

llehl^ by tbo Enll Bemb of tbreo Judge.', (1) in tbe Punjab 
a Mnhant or other similar luad of a Religious InstiMUion is the trustee 
f( r tl'O property nuder his control as Mahant, within tho meaning" 
of Art 13I-, I: dian Limitation Act, XV of 1877; that (2) a suit 
to recover possession of such pnperty alienated f r value by a 
Alahant in excres of his powers and in voilation of the trust must 
be brought within twelve years of the date of alienation; and that 
18) if such a mi is brought by the successor of the Alahant who 
made the alieniiti^n, limitation as against him, runs iMt^ from the 
date of his apj ointment bu^^ from the date of his alienation. 

also, that the said article is not reslrittfd in its applica¬ 
tion to jmrehafors in good faith, hut applied cqudly an al-eiia- 
tion from a tri’8'‘.ie for value even if he t.ik'-s the property with 
full knowlctlgo that the alienor is acring in excess of his powers (d) 
(Clerk C J. Ohatt-rji and Rattigan, J.) 

Mahant liar (lean Dev v. Baldco Das.—123 P.W.R. 1908; 

127 P.K. 1908. 

S. 10—Trust — Gunidioara—Properlv aftuched to—Ejectvunt of donre — 
Land granted to custodian ns dharmarGu if trust property- 

In n suit by plffs. for cjcctmetR of M e donor and doneo from 
two plots of land gifted by the former to the latter on the allega¬ 
tion that iheland was uttachfd to the Gurndwara of Shahidganj ar.<l the 
donor had no authority to alienate it, the first Court held that the 
first plot was at'ached to the gurudwara at»d that the gift of it was 
iuvnlid, but that the other plot was gifted to the husband and was 
not attached to the gurudw.ora and tbcrefoic the plaintiff had no- 
locus standi to coolest the alienation^ 

Held that the suit could bebrot*ght only for the dispossession 
of the donee from the first plot and that S. iO of the LimitaMon 
Act was r.pphcable to the suit 8 P R 1899 9 P. K* 1901 and 124 P. 
R. ftisl'inguished. 

As regards ihe second plot which was girted as dhararaavth, 
it was the private property nf the donee and did not b?coroe property 
of the shrine of which ho was the custodian and consoqneotly plain¬ 
tiff h id so locus standi to sue in regard to this plot- 78 P. R. 1912. 

referred to (Seott Smith, J.) 

Jamit Singh v. Mst. Raji—109 P R. 1919 ; 53 1. C. 577. 

—-5. 12—Absence of decree—Popping iitne, 

Ti.o appellant may be entitled to exclusion of time 
from date of application to dote of preparation of copy or 
even from dite of judgement but is not eutilted to exclusion of time 
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bet\veen the date of preparation of copv and application for copy of 
decier, (Slijdi Lai C. J- and Marfcinean, J.) 

The Municipal Committee, Chiniot Padii Earn.— 

1P22 Lab. 170. 

- S. 12 — Appeal—JAmUaiion —Co7npu*ntion—'^Time requis'te for obtain- 

iiip copAei (.>opies of decree and of judgment applied for separately 
Applic'jnt if e'ltitJed to separate deductions — Practice—Finding 
of lower appellate court on point—Binding nature of on second 
appellate court. 

Under section 12 of the Limitation Act an appellant can 
only deduct siK-h time as was “requisite" for obtaining- copies. 
“What time is requisite for this purpose is a question of fact and 
where the Divisional Judgi3 has decided that two allowances viz. one 
for obtaining th» copy of Judgment and another for obtaining copy 
of the decree of the lower court were not requisite in the particular, 
case and male only one allowance, whether he was right or wrong 
is not a question of law. (Chevis, J.) 

Sher Singh r. Prem Raj.—185 P.W.R. 1918; 

lUOP.K. 1918; iSIC. 31. 

— 12 — Appeal — Lhnltition — Computalion^Time requisite for obtain¬ 

ing copies of Judgn.nt—Belig in tahiug delivery of ready copy — 
Fjfect. 

The lower appellate Court dismissed the appeal as time barred 
holding that the appellmt was not entitle 1 to reckon out 3 days 
during which the copy of the original court's judgment lay undeli¬ 
vered and also the delay caused by the appellant's failure to make 
a deposit against the co.^ts of the copy. 

//</</, that what has to beregarded is not the time actually 
spent in scouring the copies but the time required for thatpurp'fio 
and therefore the delay of three days could nt»t be excused, hub the 
appellant could not he blamed for failure to put in a deposit with the 
application, for a deposit is not necessary in everj'cass. (LeRossiguol ,J.) 

NurMtibaramid r. llam Das.—i P.L.K. 1919 ; 

59 I.C. 769. 

—— Ss. 12 and B — Appeal — Limitation- Time spent in obtaining translation 
—If sufficient canse. 

Time spent in obtaining a translation of the judgment cannot 
he esclu led unler section 1*2 of the Act aud it is not a suffieient 
cause under seeti <d 5 of the Aet, to justify nn extension of ticne. 
(\V ilberforce, J ) 

Kanhaya v. Nur Mohammed.—59 I.C. 96.) 

—■ • 5. 12—Copiss sent by post—Time for obtaining copies—Mode of compnt- 
ing. 

"Where in accordance with the rules, copies are despatched by 
post, the period intervening between completion and despatch of the 
same is also excluded in computing the ti.me for filing appeals. 
(Scott Smith, J.) 

Ulmlla Singh v. Sohan Singh.—3 Lab. 289 ; 1922 Lah. 219. 
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LIMITATION ACT S. 12. 

•- S, J2-^ Limitation for appUcafion undar iection 70 (h) of {AH Xf III 

of 2SS4),asamendfddp (Act XXFof 2899)—Indian lAmitaCon Act 
(Xr of 2877), section I'Z—Deduction of. 

Held, (») thui the provisions of S. U of the Indian LimiUtion 
Act, 1677, are applicable in computing the period of DO daja pte- 
soribed in the lirso proviso to S. 70 '^1) (l>) of the Courts Act,-as 

the explanation (‘21 to the section expressly provides, that in compu¬ 
ting the period of limitation aforesaid, the provisions of the Lunita- 

tion Act, shall be deemed to apply- ■ t p 

(ti) that, accordingly, in computing the aforesaid period ol. 

limitation, the time re^uiste for obtaining the copies of the judgment 

and decree of the lower appellate Court must be excluded, although 
such copies nny not be required by law to be filed. (Ilattigan and 

Lai Chand, JJ.) . , . t, . d mo-r 

Itirpa Rani . A28t, Rakhi. —Ill P.R. -90<} 

‘ 72 W «. 1007; 

_S. 22-land Acquisition Act I of 1894 S IS {2} {b)-Appeal againd 

order of Divisional Judge confirming award made by collector one 
dismising claim as barred by limitation-lAmiiaiion Acts—OonstrncLon 

The principle, that statues of limitation being restncliye 
of ordinary legil rights should as for as possible be construed in 
favour of the right to proceed can be applied onl) m cases of 
doubt and of emhi^uity of language. W here the words ot the 
*.tatues are plain effect must he gu-en to the n no matter what the 
appaient hardship there may be. 

The o-encral provisions of the Limitation .Act 1S77 apply to 
proceedings held under Local or Special LaWs. But it is necessary 
in every case to see whether such provisions are in terms applicable 

to the circi^stances d any particular case. ^ 

An application made under section 18 of the Land Acquisition 

Act, 1894 does not come within the purview of section 1- of t.ie 

Limitation Act. (Anderson and Ra'tigan, JJ.) 

Bh igwau Das v. The Collector Lahore.—133 P L R. 1914; 
^ 70 P loot. 


.^5 12 [2) and 5—Van jab Courts Act, S. U, rules under —lluled, 
(ii\-Copying agent—'^tatnte of limitation—Application to copying 
Aii'^nt not proper application-^Applicaiion f r coi.y of judgment and 

decree made after expiry of period for appeal—Dtclusxon of time spent 

in obtaining copies—Gross Negligence-Ihteaswn of time of appeal. 

Jud<»*o'ent in a ease was pronounced hy tlie Divisional 
Judge DeUii on 2Uh P'ebruary 1901, The appellants did not apply 
for a’c my of the iudgment and decree themselves but came to 
liahore and engaged a counsel to file an appeal on their bchall. 
On 16th Alay the counsel sent a letter to the ( op> mg Agent, 
Delhi D.strict asking him to supply the requisite copies. But no 
copying fee, having been remitted with the letter, the Copying 
Ao^ent wrote back saying that he could not file an application tor 
the oupies asked for unless the necessary money was suit to him. 
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On this Rs, 4 were remitted lo him money order on 21st May 
On receipt oPthis ra- ney on 23id May, he applied for the copies 
on 25lh ule?n obtained them on the same date and forwarded them 
to the appellant's counsel, who filed a memoranlum of appeal on 
the 2dth May. ^ 

Ilelf/j {\) that the appe.nl was filed out of time; (2) that the 
Copying Afjent was not an officer of the Court to whom application 
for copies could be properly made under Rule 4 {ii) of the Chief 
Court Rules m.nde under Sf^etion 14 of (he Punjab Courts Act 
that be could Hot be re-;arded as of a higher status than a private 
agent of the appAIant and that, therefor.% an application to him 
could not be treated as a projier application ; (.'i) that the proper 
application for copies was made for the first time on the 9otIi May 
that is one day after the period of limi ation prerscibed by luw for 
the appeal to the Chief Court had expireiJ. and that therefore, no 
deduction cnildbe allowed under section 12 of the Limilation * Act 
for the peri >d spent io obtaining copies afler tbe 25th May; (.j) 
that the appellants were guilty of gross negligence and were not 
entiilfd to an extension under section 5 of the Limitation Act. 
(Johu&tone and Shah Din, Jj.) 

Ashiq Hussain v. Ali Bokhsh —61 P. L R 1911- 

189 P. W. R. 1911; 9 I. C. S8L 

- 9. fSj^Serond appeal ^Ti'ne for oblainlng copus of first Courts 

judgment—If excluded, 

S. 12 (3) cf the Lim. Act allows to be excluded only the 
time requisite for obtaining a copy of the judgment against which 
the appeal is preferred. Even where the rules of the court require 
the filing of the judgment of the Court of first instance in a sec»nd 

appeal, the time requisite for obtaining it does not fall under S. 12._ 

(Abdnl Raoof, J.) ^ 

Madan Gopjl v. Malawa Ram.—63 I. C. 777. 

—-5. 1*3 — Time for despatch» 

Prom the day \vi»en copv is ready, to the day when it is des¬ 
patched, the time is excluded. (Broidway and Abdul Qadir, JJ.) 

Gurdit Singh v, Cliaran Das.—1922 Lab. 415. 

— S 13.—Titne requisite for obtaining copies—Comf ution of. 

In computing the titue taken for obtaining copies under S. 12 
of the Lim. Act the titue spent between the date of decree and the 
date of application for copies cannot be deducted. The question as to 
the time requisite for obtaining copies is one of fact. (Martineau, J.) 

Bawa Singh v. lhakur Singh—1922 Lab. 42.3 ; 

C7I. C. 478. 

— S. 13 (3) (3)—Time spent in obtaining vernacular copy of decree^ when 
decree xoas drawn in English—Eo right to deduct. 

Where tbe drcn e of First Court was drawn in English, but 
the appellant obtained a vernacular copy of the decree and filed it 
along with the memo if appfal in the Lower Appellate Court. 
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limitation ACTSe. 12 AND 11. 

Heldy thnt the time spent in obtaining tho veri'BtuUr copy 
coiilil not he exrludod in compxilin-? tho period of limitatiou Tor tho 
presentation of the appeal in as mnob, as the prnct'ce ol the Aower 
Appellate Court veipnred an English copy <>f tl)e <leoroo to he tiled 
with the memorandnin. (Shadi Lai and Le Rossigncl, JJ.) 

Maho:ned Amin t». Chirngli Beu.—121 P L.R. 19W; 

61 P.W.R. 1017; 30 I.C. 617. 

—— 1'2 {2J anti {3J—Copies of juihiment and decree—lime spent in 
obtaining—deduction of-^^dode of calculation. 

llt'ld, (1) That there is nothing in the law that obliges an 
appellant to make one and ihe same application For ol*taining copies of 
th' judgment and of tho decree. Aoioidiiioly. (2) That where 
tho original application was for copies hoth of the judgment 
ard of the decree, but tlus was subsequently amended 
and a c -py < f the judgtneot was aloneaskel for, and only one 
was supplied, aod the period for pleading had not expired whou 
the applicatim lor a copy of the decree w'as put in, that the appellant 
was entitled to a deduction o! time requisite lor obtaining botli tho 
copy of the judgment and the decree and the appeal was within time. 
-fSeott Smith and Murlineau, JJ.) 

All Muhainmad r- Nathn.—163 P.R. 1019; 51 I.C, 870. 

— S. 11—Appeal—Presentation to wrong Court—(tirelessness—No 

excuse—Minority of Appellant — Lffeet of. See Lim. Act S. 5. 

205 P. W.R. 1912 ; iO 1 C. 170. 

— 5. 14.-^.{pplicabilift/—Ciril proreedin.ys, 

Un'*er order 7, rule 6, Civil Procedure Code, the plaintiffs are 
bountl to show in tho plaint tho ground rn which exemption from 
the law of limitation is claimed and they cannot be allowed to rely 
upon.a ground upon which the plaiut is wholly silent. (Shah Oiii 

and Hcadon. J J ) 

Gobinda ^lal v. Santa.—232 P.Tw.R. 1915j 83 P. R. 1911 ; 

2 (i I. O. 411. 

^^~Ss. li and If) Art. 179 (f) of 9 sell.—Decree debt achnomledjment 
0 f—period of limifalwt — Tiine occu/ded in a chdl j.rocCeaing 
prosecuted w>fh due diligence and bona file— E.relusion of, in iomj)uf‘ 
ing peri d of llmit.ith n. 

P. B. (\i., obtain a decree on 1st .March, 1900, against a per¬ 
sonally and ngain'j the immoveable pr perty knnvii as M. 'W 
Estate. R nnlt'o, bad obtained anoth.r decree against \ in March, 
1893, and in execution of their ileeree attached the M. T, Estate, 
a td an order w »s missel for the sale of tha' estate to tike pla.e on 
•20 April, 1901. On 23rd vlarch, 19'll, A wrote a letter to P. B. 

Co., in whiflh acknowledge his indebtedness to P. B. Co., and 

requested them t» tike stejis to have the .sale stayed, and similar 
letteiB were wiitten l»y A to P. B. Co , on 21sl Pehruury, 19U2, and 5th 
October, 190.3. P. B, ('o., also applied to the Courf, l*y means of 
applications dated 4ih April, 1901, 2lst January 1902, and 2nd 
• October 1903, and 8th.October 1903^ to have their debt paid out o 
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of the attach^ property as a first charge upon the said pro- 

TftTX'f "aspaid out to them as first charge after 

ouentlv F B sale having been cancelledsi.bse- 

<)uently. F B Co., had to refund the money under the direction of 

proceedings, P. B. Co., 

applied for execution of their decree on 2ird November, 1005. 

Jt nas contended that this application was time-barred. 

iQoq ^ha*; the letters, dated 23rd March, 1901, and 5th Octo¬ 
ber 191)3, onntamed express admigsione of A^s indebtednesg and 

amounted 0 acknowledgments of l.ability within the meanings of S. 19 

applioatlon, dated 

23id November, lOOo, was amply within time (a). 

//e/t/, also that it was perfectly clear that the P. B. Co., in 
good faith, made no l^s than four applications, with a view to obtain 
ratisfection of their decree, which is precisely the relief s ught in 
the present application, and that, therefore, in computing the period 
ot Jimitation for the present application, the decree-holders (P. B. Co.,) 

are entitled, under S. U of the limitation Act, 1877. to exclude the 

period between 4th Apiil, 1901, and llth August, 1905, the date on 
which they refunded the amount which they had received out of tho 
sale of the attached property. 

:—Whether the applicitions made by the decree- 
holders on Mh April 1901. and 2l8t January. lOOi, were applications 
to the executing Court “ to take a step-in-aid of execution withio 

fc^chedulea of the Limitation Act, 
iS77. (Kobertfon and Shah Din, JJ.) 

Peachey v. Punjab Banking Co,, Ltd., Lihore.—52 P. R. 130^ ; 

78 P. W. U. 1909:2 1.0.102. 


— 5. t4-~*‘DfJect of juris.iietion*^—'^Unalle to entertain** and not unablo 

to decide — Ui9)>jinder of pariiei or camee of action, not covered by the 
eection. 

Held, that the words in section 14 of the Indian Limitation 
Act, Act XV of 1877 (now Act iXc.f 1908) “is prosecuted in good 
faith in a Court which from a defect cf jurisdiction or other 
cause (*£ a like nature is unable to e>»tfrtain a suit. ** caiinot be 
extended to cases in which a court is competent to entertain a s«>it 
hut is unable to pass .a decree by reason of a defect in the form 
of the suit such as misjoiuder of the parlies or causes of nction 
31. P. R. 1893; I. L. ll. 28 xMad. 338 ; I. L. U. 35 Cal. 728 ; 
/oUotced. (K^id, C.J.) 

Allan Khnu p. Dost Muhammad Khan.—8 P. R. 1911; 

78 P.L.R. 1911; 78 P.W.H. 1911; 9 1 C. bSO. 

——S. 14—''Defect of juriidicHon ** ijieaaing o/^^Appeal — Pre-e/npjion 
— Suit, valuation of 9uif. / 

The words “defect of jurisdiction in section 14 of tho 
Limit'itio'i Act, mean a defect of jurisdiction peculiar to the ('ourt 
in which the proceedings were taken and do not cover such mistakes 
us the preseutath.ns and prosecution of an appeal which did uot lie in 
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an^ Court. 63 P. R. 18«6; 15 P. R 1893; 34 P. R. 1898, tolloictd 

in princif/les. 

In a pra-emptian suit the piaintiff ^vaB diroctod to doposit a 
certain sum in a ivanoa, and on his failmg to appear audtodo^oby 
the date tised, his suit was distnissed. He appealed u^ain^t jlhis 
dismissal hut his appeal was rejected as incoin|>etent. He then 
anphed for the restoration of bis casn, and his application wom 
dismissed as timo-harred. He preferred an appeal against this 
dismissal which proved successful on the ground that be was entitled 
to a deducticn of the time he had spent in the prosecution of his 
appeal asjainst the dismissal of his suit. On further ap])eal to the 
Chief Court, it was urged, inter aliOf that the plaintiff could not 
have the benefit of section 14 of the Limitntion Act. (Johnstone, J.) 

Moti iSingb v, Magbar.—214 P.L.R. 1911; l03 P.W .R. 1911; 

22 P.R. 1913; 11 I.C. 8S0 

-S. 14—Exclusion of time during which previous proceeding was 

pending—Wliat should he proved—Diligence and delect of jurisdiction. 

See Limitation Act, S. 19 Etc. 

33 r W.R. 1916; 41 P.U. 1916; 32 I.C. 497. 

--5. ]4 — One suit for pre^empfivn of several p^iperiies sold on dijdrent 

dates to separate vendees—Plaint restricted to one—Subsequent suits 
after time. 

Where several properties have been sold to different vendees 
dates and the pre-emptor in good faith sues all the vendees jointly 
in different and the suit is restricted to only one of the sales: 

lltld^ that section 14 of Iho Indian Limitation Act. IX of 
1904^ shall apply in computing the period of limioatioa for the suits 
subsequently iusiituted in respect of the sales of the rest property. 
(Shah * in, J.) 

Ahmad v. Sultan.-87 PL. R. 1915; 26 P.W.R. 1915. 27 I.C. 927. 
—S. 14—Return of plaint for want of jurisdiction—Presentation to 
another court—Delay, See Limitation Act, S. 5. 

18 P.W.R. 1916. 33 I.C 808. 

14.—Suit filed out of time—Plaint to sktto ground of exemption — 
Revenue proceedings, whether within section—Civil Procedure 

Cede, 0. 7, R.6. 

Where a suit is filed out of time, the plaint must show, under 
O. 7, R. « of Civil Procedure Code, the ground of exemption 
from limitation. An alleged acknowledgment not mentioned in the 
plaint cannot be allowed to be relied upon, 31 C. lU5; 10 Bom. L. R. 
316, ref erred to. 

Proceedings in Revision Court do not come wit l-in the purview 
^ of S 14 of the Limitation Act. (Shah Din. and Beadon, JJ.) 

Gobinda Mai t>. Santa.—83 P,R. 1914; 232 P.L.K. 1915. 

26 I.C. 441; 

— 8 . 14—Time spent in prosecuting suit in another Court—Good faith — 
Due diligence. 

On the 2 5th October 1912 the plaintiff lodged his suit in the 
Munsiff’s Court claiming a cum of money over Ks. 500. On 22ad 
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July ini3 he learnt that the amoant due to the insolvent firm, 
wliose a^fets he h<*<l purchased, was less th .n Rs 500 and amended 
plaint was filed on 30(h July 1913 in the Mnnsiff’s Court, the 
claim having I een reduced to Rs 438-9-6. On 7th August 1913 (he 
‘plaint WHS returned to be filed in the proper Court and on llth 
August 1013 the plaint whs filed in the Court of Small Canges. 

Held, that (he plaintiff acted in g-ood faith and with due 
diligence opt«» 22i.d July 191.3 but after that dale be did not and 
failed to satisfy the requirements of section 14 of the Limitation A» t. 
(Shadi Lnl, J.) 

Seth Radha Kishen r;. The Firm of Ladha iVIal Ram Chand.— 

51 P.L.R. 1915; 51 P.VV.R. 1915; 28 I. C. 347. 


^4 Arls.SO amJ 120 Suil for accou*>t^ ond share of profils—JlefpautX 
and refusal — lAmUativn—Commenctmeut of period —Good faith — 
Ayreemeut for payment of profits at certain place alleged bnt nut 
proved^Plaint returned for presentation to jreper'court—HrchiHon 
of time tuk-n up in first eourl-^Citil Procedure Cud*- [Act XIP of 
18S2) 8. 20—Applieationfor stay of pmcf^edings — Rejection, effect of. 

^ Plaintiffs, residing at Khnrja whtthin the Aligarh Judgeship, 
owned a share in a partnership bueit e-s managed at llan^si by 
def'Uidants. On 31st March, 1901, plaintiffs brought a suit ngairst 
the defendants in the Court of C e Subordinate Judge, Aligarh, for 
the recovery of a sum of money on aoooiint of their si.are of the 
profits of th'^ husineps alleged to have a-crued during tha voirs lO'd) 
and Sambtt. One of the alegatims in the plaint was lb it 

(h‘re was an agreement entered into between the parties at Khnrja, 
by which plaintifis' share of th'* profits was to be pjid to ihem at 
Kburja, an 1 tliat accordingly plaintiffs haT been r •ceiving thoir shaie 
at Khurja, Defendants applied to the Subordinate Judge, AUgiirh, 
f* r stay of pr>c 0 -xl n,gs in the suit under S. S", (^ivil Procedure Code, 
1882. That a)>pbcatjon was r jeeted and no appeal was prrdcired 
against t he order of-rejection. The only fvirlpnce in supfiorl ef the 
alleged sgreement lo piy the profits at K'urji consisicl of the 
Kfcatement- of one of ibe [duintifls. The .Subordinate Judge hel«l* 
f.hat the agreement was not proved,- bnt he held that the defendant^ 
were debarred fr.>ni saving that the suit w.i.^ not coguiz.ihle bv his 
Co ?rfc ; as the r*r:ier rejecfiii^f their for s ay of proc^-ecl 

had not bvien appealed against. On appeal to the Iliuh (hdi.-t, 
Allah-,bill, it was hold that th.j agreement v,as no*; provtd utd 
eons»^qiietitly the Subordinate Judge had no jurisdiction to en*eik-»in 
(he suit. Th^» plaint wa-« leturned on 9(h Janua'^y 1908, for preatnia- 
tion 'o the-proper Court, and, on f7lh January, 191)8, it wa? | 
j^entedtothe ('omt of the Distri t Julg», llis.ya’-. Defendancp Tcf^i'.'ed 
and carriiil oiv-bupiness withio the H s»=ar District 

On 1st August, loot, df-fendant^ h*d stated in their written 
8 *.at3ment field In Aligarh (Vnrt. that theaoeoun's for (he y^ar-* 1059 ' 
and 1960, ^'iambat, had a'ready he^n roiulered at d thvt only Ks. 53-0-0 
was due to th>? plaintiffs, which s»rno defendants we.'e reidv to pay 
to ihe plaintiffs. . ... 
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Held (U tl>at the suit in Aligarh C‘‘urt, wa* Lot hrout^ht 

and pr..sHcated i'l go^d faith wi'.liin the meaning ot S. Vt nf the 
Limilalion Aet. >877. an 1 that, oensequently. -'"nnS 

which the suit w«$ pending m the Aligarh Court and in tha Allah- 
ahad Hi>-h Cinrt could not be excluded from the period of limita¬ 
tion prescribed for the present suit by A rt 89 of the Act ; 

(i) that, f>r the purpascs of the present suit, the noconut 

demanded bv the pliintifts was expressly refu-md by the defendants 

on the 1st August loot, and that the period of lioiitaliou under Art. 

kQ i^orntD^nCPd trO'H tllQt ll&t6 (^}j . - r i 

(31 that the suit as brought in tlie Court of Pistriot Judge, 

Hissar, was time barred L R IQF • 

Sham Lai r. Bainka Mai.—208 1. . 

14 1. ly* 

_5 14 a«d Art. 17S-Application to fU award-Time ,pent in 

freriom »»it in tchich applicant as defendant set up aioard x* bat 

application to file an award beyond the penod 

Luld n ,t be allowed t/r deduct the time spent by 

,•?M*W V.‘a'S “a ' a' r* 

M Ml ®V ~w i W. ■ R. mo ..a I. a. B- » 0.1, 

dxstinguished. Kban -89 P. R. 1919, 

5^ X.O* 58i* 

S 11 fUl—Exclusion of time iu prosecuting application in wrong 
“court-’seeLn not applied to Punjab Alienation of Laud Act See 

Punjab .Alienation of S. ^ ^ ^ 

e /l Eremtion of dec>-ee—LiaiiUtlon—Injunction restraining eaecu- 

against ^he ^ consiguino' the papers to the record mom was 

Tinthin” to prevent the decreer-holders from proceeding, against J 
Tnd thereafter L 19-1-1917 they made an application for execn- 

tionagain^^J^h.t the application for exeention dated 19-1-1919 

was not barted bv ti'oitalinn under art. 82 inasmuch as. a* 

(l) iheapplieatknof 13-8-19,2 waste be “f 

all the lersons who were n entioned in the decree as members of the 6rm. 
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application 1-10-1912 did not decide any matter, 
whio'i^ could operate as res-judienta •, 2 kT\^ 

• •!:■** tbe application of 19-4-1917 wae not an applioaM’on to 

iDitiate new proceedings which were su'^p^nded by the said order of 
let October. 

iven if the appHcation dated I9-+-1917 be regarjed as a new 
application the order of 1-10-T912 amounts to an injuneti n withirf. 
tho meining of S. 15 of the T,im. Act. The period from 1-10-1912 
to 3-^191(1, IS therefore to be excluded, 55 P. L. R 1912 disUnguifM. 
(ohadi Lai. J). 

Firm of Tara Chand v. Jugal Kishore.—17 P. W. R. 19P; 

51 L C. 6*. 


Arts 7<SJ, ]82 — Ejrecutv-n of decree — Siart- 
pcnnl of L%m\talxQn^Tendencif of iusolrency petition^Exeention^pro- 
cee^xngi not stayed — AckrtowUdg-meat^Varl payment of vrlncUM — 
bnsxgued deposxHcn ^Step-in-n/.d of execution—iruhdraioal cf rn ney 
deposxted \n Court. > x 

f\ i' L a decree against Bon 2 let My I9t0, and on L(h 

Uotober 1900 A applied for execution. On 23rd July iy'H, A 
appled for attachment and sale of B^s property and also for B'h 
arrest, .and on 26th August, 1901, the <onrt directed the sa!». On 
l3t lehrua:-y. 1903, H aVpIied lo be declared an insolve it. filed a 

vvhich A's name WU9 also efitered. On 2rth July 
fl>e Insolyeiicy Ccurt t'.at he hal come to terms 
wi '18 creJitrrs, and filed the rerm'? of the agreement arrived at by 
A with his creditors. Thecr»ditors ao‘‘epted thi'* bettU*meiii, conse¬ 
quently A 3 application dated iGth October, lOUO, was consi<rned to 

tber.-o-'rd room on 3lst August lOOJ-. (?n 20th Aovember, 1905, B 
•put in tirKtinstaliHont. into the Curt for the benefit of his creditors, 
and this, , money, hciqg short, be was ordeied t put more t make up 

cotnplied with on the 8th December,. 
* • j* f ebruary, 1906. A withdrew his fbare. B nob bav- 

ing done anything in furth-ra ce of his settlement. A again applied 

' ?onn . 1^08^ which \yas dismissed in default Ou -tliJuly, 

IJOp, A ayuin applied for execution which was also dismissed. A 
again applied on 18th July, 1909, for eie'‘Ution. which was met by 
objection by B that it w»8 lime barred. The question was whetlier 
the withdrawing of mone/ on 12th Fehruarv, lUOrt. Would be » 
s ep-jn-ai«l of execution of the decree or whether the limitation is 
to be reckoned from the 16th October, 190(1, etc. 

Held, that before the time piescrib'td for execotion of a decree 
expires, acknowledgement of liability to- pay the d cree signed ly 
the judgment-debtor, nr voluntary payment made hy the judgment- 
debtor o*" his duly authorised agent in this behalf towards p:irt-p:>)- 
meat of the decree, if such payrbeut is signed by' the judgment-debtor 
or hiS authnrit^ed agent, liivee a new starling point of limitation. 

But a payment made hy order of tl«6 Court is not voluntary- 
^ ^lehf also, that eimjily withdrawing mrney deposited by* the 

jndgment-debtor in the Court for the benifit of the decree-holders is 
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LIMirATlON ACT. S?. 15 AND 18, 

not a stt'p-in-aM of execution within cl. (5) of Art. 182 \a) 

. In case of a ompromise between the deiive-br.ldot nnd. 
juOjfmftnt-iluhtor to i>ay ihe decree hy eertaiu instalmeots, the richt 
to exeente the dcc«eo accrues wh-n the first default occurs. 

Jhldt fu»'ther, that an order c.JUBipninir the application for 
exccuMon to ilie record room, puts an ends to the i>r cccdtnjjs as 
rog^ards I hat appHcation^ and an application D)ado to execute the deoicc 
after that to be cousiderea u fr^sU a[>|)lication. (Uattigin. J.) 

Ram Das r. Kunshi Ram—155 P. L. R. 1912 fco P. W U. I9l2f 

U I.C. a35. 

r 

' ^ — Tif/ie in ^.’riny presented notice"^ 

Deduction itj. 

h‘re a pllf. is remurtnl to fylvo nolice under 3. 80 of the 
C. P. Code he is entitled umW S. I5 (2) of the Lim. Act to 
e.xclude ih'* period ^of notice (i, t\v > month*, in computing the 
peiiod of limitation pceserib d for the suit. (Johnstone, C. J. and 
Shah Din, J.) 

North \Vt?8!ern Railway t'o. v. Ram Dhan_52 , P. R. 1917 ; 

n p \v a. i9ir; 38 I c. 6c6.- 

I r 

" -5. 18 Ar^s. 75/ and l^l-^AppUcuhildy^Application to set aside 

sale by Insolvency tourl /or fraud—IAmilalion^Inherent power of 

Courts, 

Held, that an application , either of the Insolvent or his 
creditor fw** cancelling, on the ground ot fraud, a ^ale of imtnoveahle 
property ,of the iasolvpnt conduofed hy (he insolvency Court in 
lealizinj-assets of the ii.solvent under Reotions 20 and 23 • of A<t 
III of 1907 i-« governed by Article 181 and not by ArtieU 164 of 
the let Scliediil'.-to Act IX of 19('8. 

lleldy also that section IS (>£ th© Act is general and under its 
force the time for making such an application begins to run only 
when the fraud becomes first known to the applicant. 

Held, further that the Court has inherent power to entertain 
euoh an appHcation. (Scott Smith, J.) 

AFzal Ali v. Aman AH.—lO- I'. L. R. 1917 ; 36 P. W. R 16U; 

23 l.,C. 397. 

iS. 1 S^Constructiou—Against any person ** 

The'frale of certain landed property was osteneihly effected 
in favour of oiie U., but the real purchas'r was one who actively 
concealed the fact pf the sale in his own fuv nir : 

Ileld\ in a pre-emption suit against M. that section 18 of 
the Limitation Act ex'endfd the period of limitation by making it 
run from the d.ite of the pre-empior^s knpwlrdge of the fraud : 

Held, further, ttiat as the suft uas against J/., who was 
guilty of the fraud, it was quite immaterial that a possibly influclu- 
ous suit against B., tUe ortcn.-ible purchaser, might have been 
instituted bcf. re the fraud became known to tlie pre-emptor. 

The literal reading of section 18 of the Limitation Act is not 
against the view that the words against any person'^ should be 
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und®r8tood tft tollow the words 

«oct,ioD (Beid, C. J ) . „ 


** & suit" in *he heginnm^ of tV«e 

-89 R. 911 ; 156 P. L. R. 1911; 
186 P, W. R. 1911 ; 10 1. C. lU. 


S J$—Fraud — Jverme*f—0/nj8fton to aver. . t a 

If the facts as stated in a plamt necessarily sujrffest frand 
on the pMt of a cUfendant, the rrnro nmiesion there in expresdy to 

ald“n®neh a ease, the C.^rt ahould return the plamt to plamt.fi for 
amendment The raer^ omission on the part of a defendant to give 
nlaintifi notice of a breach of a contract cannot by itself be cmstrued 
Is an act of frand on the part of the defendants w.ihin the meaning 

r%t ^ 18 Limitation Act* (Rcid^ J* ^nd Raltigani J ) 

Sai Bahadur Har Dhian 8injrh v, Ttie Delhi Cloth and 
General Mills Co., Ltd.-32 P. R 1913 ; 16 I. C. KM; 

265 P W. R. 1912 ; 259 P. L. R. 1912. 

.S 18 — Fraud—Nature of. , , , • 

Section 18 of the Limitation Act does not apply where tnereis an 

absence of indication of any active or intentional concealment 

Mere omieeion on the pa. t of a vendor to give notice of .ale 

to a pre-emptor does nut amount to fraud w.thm the meanintr of 

eection*^ H ^riust he shown not merely that the sale was not 

proclaimed but that it ivas fraudulently concealcH. 

^ There is no law requiring two attesting witnesi^es to a sa.e-deed. 

noT is it usual toregiMer detds * f which registration is n-t compuJsoy. 
Xmf!-re!Te mere^fact that s salc-dmd had only o.e attesting w.tu^s 
or that a deed not compulsorily registrable was not ^ 

not imply concealment within the meaning of section 18. (Rattigm 

and ( hevis. JJ.) ^ M„hammad Ah.-130 P W E 1911; 

209 P.L.R. 19J1; 11 LC. 313. 

^3. IS^Extenevn of time—Fraud—Elements of. 

Held, that no appeal is competent Irom 
appellate Court remanding for fresh decision a 
agiiinet an order setting a&ide or refusing 
execution of a decreo because there is no secon 
foal decidon of such Court ua is laid down by section 

Code of Civil Proceduro. (Chevis, J.) loio • 

Asa Nand JUngi Ham.— 2 P.W.R. 1919 , 


the order of an 
case on appeal 
aside a s^l® i*^ 
a])peal fiom the 
104 (2) of the 

29PL.R. 1^19; 
50 l.C. 610. 

. 5 ^ IS _ Pre-emption suit—Fradulent eoncealmeut of plaintiffs r\ghl 

to P7"^pVe-emp.ion where .he real nature of the side 

trausaetiun was fraudulently "ted by 

exchange, held lhat “ when the ongiral b™""®'-*''"' of 

fraud it lies on the fraudulent parly lo prove that . « 
S’cdga was caused by f.aud •' or that the pU-otiff had 
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LIMITATION ACT S. 19. 

olpai’ and dctiuite knowledge of tho^e fact'? whiVU nr» *• 

r' '■ ■” ‘.is; .ras. t 

(jordlian Das v. Alimail and othofs— 3 - 4 . P. 11 , igoj 

St. 19 a»d IJ-.M -iou-fedifment—Coiitlnic/ion-Ileci/al of patl event,' 

f that >vcitals of past, events cannot be construed as acbnow- 
M^meots of ex,St,Off halubty. Where, there ore, in a previons suit 

between the pert,es, the defendants in their written statements 

merely "eiled that they bad received a certain amount as earnest 

TyTwJ of go^d;?^^ -r-'i 

7/eW, that there was no such aoknowIe<lg,nent of liability 
the part of the defendants as to extend the lime under section 19 

^913 \I r Tr 9 h V h 239; 21 Ind. Cas. 30; 

v ‘Vooc’ I’- 23^ ; I- L. R. 18 All. 884; 

p. 3 od; 101 A. W. Is. 1890, foHowed. 

A pers.m who claims an exclusion of time during which a 

former proceeding was pending must p.ove two things,/r»<, that he 

had prosecuted the former proceeding with due diligence and, secondly, 
that the former Court had been unable to entertain it from defect 
01 : jurisdiction or other cause of a like uature. 

Where, thniefore. eacli of the two ’plaintiffs lu a suit came 

into Court orignally to sue separately in i-espeot ot a contract which 

gave them a joint but not a several riglit and ihoir error wns pointed 
out to them and they were g'ivcn every opportunity of rectifyin'^ it 
but they elected to proceed with their suits as then framed, and by 

the time they were dismissed on the the ground of non-joinler 
the period of limitation had expired. 

.... the plaintiffs had not exhibited tha'c degree of 

diligence which alone could entitle them to the benefit of section U 
of the Act. 19 I. R. foUowe I. (Hattigan and Sh.idi Lai, JJ.) 

Kain V. Mahru Mai. —1*1 P.R. 1916; 33 P.W. R. l!M 6 ; 

S. 19—Acknowl^graent—Construction not effective as basis of suit 
fer money in the abst>nce of a contract to pay. 

154 P.W.R. 1P15; 70 P R 19 ^ 5 . 311.0,209. 

struck hu 

<lfior--l romue to pavyUere^f—Contract Act (IX of IS?^) S. 35 
(o) Acknowltihjment — ovation. ' 

w-H ''h* a balance struck by a debtor in tbe creditor’s book 

with a slatcment of future interest to be paid {e.g, lene baki raba lena 
,5,0/ l-kUps apronaise, in wr.i.ng to pay within tbe meauin- of 
^|f 2 ''’ ^®^2 and is enf .rccahle regardless of 

A\V Bom. 3/S. rejerred to, 119 P. R. 19‘)8:20GP \V R 1908 

broTT/f also, that a'balaufe sirimk 

by one of the joint Hindu brothers cf their joint debt which originally 
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bej^n acfainst thaip fntbcr is also binding upon tba other brothers. 
(Reid, C T. and Johnstone, J%) 

Tirkba v. Rizak Kam.—S. P. L. R. 1911; 138 P.W. R IOIO; 

8 I. C. 811 

S. 10 — Ach^ifiwleiigmcnt — Construcdon-Vepositlon lohen an acknowledge^ 
ment—AppHcatAon signed by mortgagor's widow. 

A deposition, ooiitaininjj ai adaitssion, nny amount to an 
acknowUdsrr.ent within the meaning and for the puipo^es of section 
19 of the I/imitaiion Act provided it is duly signed by the deponent. 
1 Mad. 220; 20 Mad. 239, referred to. 

An application signed by the widow of a deceased mortgagor 
distinctly admitling the mortgaije constitutes an acknowledgment 
sufficient to save limitation. (Ha'.tioan, J.) 

Allah Diita ij. Karam Chand.—161 P L.R.lOll; 

194 PIV U. 1011; 19 l.C. U 2 . 
,9. lO-^Acknoxcltdgment—ConHruclion oj liabtlUy —Implied ackaov)^ 
ledgment—iCbnt amounts to. 

Plaintiff sued for money duo on two bonds dated 2n 1 Novem¬ 
ber 1908 an I 23rd J ily 1911, resocciipcU'. The bond nf 1914 made 
mention of there being a sepiT'ile bond for Rs. 430-15*0 d c, the 
bond of the 2iul November 1908 ) 

Held, that an ackrc.whdgmer.t of liihility need not be express 
but may be implied, and ihut <he mention in the second bond of tlio 
1908 bond was by implication a suTtcient acknowledgment ofliaV.ility 
to brintr the claim on ihe latter bon I wirliia the true. 9 Oom. Ij ll. 715 
(7181 and I.L.R. t3Cal.lOl7 (10^7) (P.C.t rtlerrrd to iMaitineau, J.) 

Arur Singh r, PartahSingh.—131 P. R 1019 : 53 I-C 425 
-^S.19--Jcknowledgme»l~Cojistr7tclion-Sni£ for balance of account anil 

damage** - 

In this case the plaintiff reli d on an acknowle Igmcnt ot 

the defendants to bring bis suit; within limitation. Th's acknew- 

ledgment was contained in a Jownb-i-Djica, in a previous f-uit '.ml 

was to the following effect : Paragraph No. 2 of the plaint is 

t> this extent correct that we with other | arbners entered into a 

contract on the 2’r.i Sepleml-er l'*09 to supply 4,000 maunds of 

cation and in this CMinectiun a Sntta was excenU'd and on account 

of this <ontract the defendants have b.-en snpplvmg cotioo t«» tne 

plaintilTaiid hive been taking money from time to lime. Tlic accounts 

have not yet been settled with the pUintsff '. ^ i -i* i * 1 , 

Ilf id, that where the existence of an account is admittcii tne 

inoiitahle deduction must be that the person making sucli anadmie- 
Bionaclcnovv'eagesl.isl.aUlily to pay I, is dcU, if ‘ 

against liim. 33 C. 10 W f. f. ; 25 C. S 11 at p. Sol : I. C 11 , 
43 P. R. 1910; 35 15 3lt2. relied on. 12 l.C. 3iS ; 3G JI. CS , 

1 C 497 ; 155 P- h. U . referred to. . • 

con.^enuet tlv, that tlie a<bnissi'>n relied on in this cas 

amounts loan a.knowKdg.ncnt of liability to pay and that th« bar of 

limitation is savrd Ihcroby. (Shadi Lai and W ilhcrforea, JJ l 

^angn Sahai s Kl.azan Cbaad-2 Lab L J. 107 
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ffcorr/hr,'t/,al the Iwtgage ioae a.hnilUd b^iaKus does not act a, agent 
^by tl.o Full Bc'ncli, that entries mado bv a Set I lament 

Omcerii. the Settlement Kecords against '‘”''^"'4,, e" e of 

effect th.t the proprietors and mortsngecs venhod \>'0, ? 

the record of inort-races do not operate as acUnowledgnients within 

^h: m::l:of "ctionltt of the l.ilnitation Act when nw- 

signed by thei-artics agiinst whom they are eo.ii|ht o be j 

leln-ments. Tl:e Setilomeut Olhccr t-annot l-o hM t> ® r 

the%p.iries nsngontof the parties duly authcrisedio sign for tium. 

(Clark, C.J. Ckatterjee and Robertson, JJ.) 

Bahadur t*. Nanka Rani.— R.ll- 

75 P I. U. lOOo. 


iS. 19 -AcJi'tioJrMffnienl^^^eiflemfnt J^ecouJ--^fortsa$e, A<lmUstoti cf, 

signed Inf one of morfgogees oud SHOevie»t Oficet'. 

^ The plaintifTs nv d for r^aenivtu n <>f a " 

t.ndod tlat a f.osh rciod of hmicUu-u tor the suit for " 

t.c^anta run «i der socUon 10 of the L.nutal.on Act 

in which vcir the mo-.t-a-e has entered m the ^ 

the shrnaturc of one of the two inort-nnets appeared fit the cna 

of ihe\MiintaWb kfev:at pfipfi’s. in which the entry of mortgag 
occured. The entry itself was mt signed. 

Ilelil that the contci.lion was not valid and ihcvc wns no 

acknowlt-dariint within the m-^aning of Stttitn 19 

(ion Act, f. r theSetllement OUi.er conld not be 

d.ily HUlhorised by the twomortgn-gecsto make the ", „£ 

ea-re in tbo wuulahhih h/ieicat and 'f'’conld n t 

other signatures) of one inortgagtc at ihcend ol tnat document , 
be nroi o- ty referred t- the m-ri gage entry, for 1 ho moitgagccs were shni n 
a^nr oprie.ors of other had.ngs in tho village. ^Johnstone, J ) 


Gangii Ram v. P...khar Pas.-179 P- R ^ 

1-S P. W. K. 1910; 0 1 C. 4.91- 


5. 19 -Achnowledgnient—Snit for fossession of o 

Achno'i ledijmeiit contain,d in bonde—l art of coiis-.deiat. 

dAng inferesf due ok Mortgogs.^ . • > i i : hoen 

PlainiiKs sued for pofse.-sion on cev ajn Lnd which J'® “ 

mortcaged to them an 1 d .imed an exteruUd penod by leason of th 
“ blenee of cerlain aknowledgmcnta by the ^ 

cTtenrion was elaim-d on the basi.. of ackn.owledgmeots o, ntainrd 

in bonds, dated 1899 »"<! 10“3 

I'laii tiff's fivmr. In these bonds part of the coi.uderatiou 
Intercd as being (he interest due to tho plain.ills on the mortgage 

i.i the admission of liability to pay interest under 

the mortgage eantnine i in (ho bonds of 1899 and IShl l »7'‘ 
acknowlcd-rment of liabihty under the mortgage ineludiiig liability 
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to give possession to the mortgagee 25 Cal. 81); 51 I. C. 985, 
folloited. (Leslio Jones and Dundas, JJJ 

Anand Ram v. Inyat Ali Khan—2 Lah. L. J. 549; 68 I.C. 188. 

-S. 19—Acknowledgment by Agent -rrincipal and agent—Agent autho- 

r,eed to rece%ve goods for his principal—Implied authoritu to make 
acKnoirleaffment. 


Held, that an agent who has authority to receive goods for 
hi8 principal has implied authcudty to sign no ackiionled^rmeut of 
balance due by the principle lli. ugh the correctness of the amount 
charged 19 not admitted and the acknowledgmeot is conditional 
and sub.icct to the principaKs approval. 

The principalis liable and may be sued for the price of goods 
supplied to the agent on the letter of the principal for goods to be 
delivered to his agent- (Rattigan and Shah Din, JJ ) 

The Firm of Sheni Mai Chaina Mai v. Mr F. Von Goldstein.^ 

55 P.li . 191U ; 136 F. L K. 1 10 ; 6 I. C. 94S. 


•S. 19 — Acknowledgment bg m\nor. 

_ An acknowledgement of liability bv a minor is not efficacious 
witbm (he meaning cf Section 19 of the limitation Act—S Born., 
.)9, 16 Mad-, 227 j 1) P. R ^ 1897 : 4- ^1. & W. Cob ft'J'eTred to. 
(Cbatterji and ^faiide, JJ.) 

Anisul Kchman Kban r. Beni Ram, 59 P R. 1901. 
Acknowledgment of debt—Vromiseto pny—English and Indian 

Late. 


Td English law it is quite char that an acknowledgement of 
debt has always been uuderetood to connote and imply a premise to 
pay, but in India a more acknowledgment of debt has never Iiecii 
held to justify the implication of a promise to pay, (Le Kossio^nol 
and Martineau. JJ.) 

Xand Lai r. Partap Singh. —192:? Lab. 425; 3 Lah 3?6. 

Ss, 19 and 20 Acknowledgment of liability — niOTlgagors* 

Under the Lim. Acts of 1871 and 1877 an acknowledgment 
of the right of redemption must be made by all the mortgage^H 
and if not so made, it did not save limitation even against the 
shares of those who signed it. if the mertga^’e was indivisible. 
(Martineau, J.) 

Xad.ir Shah t. Tohar Das.—67 I. C. 46$. 


-Ss. 19 and 21 — Deriving title—Acknowledgment — Lawful guardian — 
Muiher — Ma hn\neda n La w— J /a nager* 

Held, that a mother is not, under the Muhammadan Law a 
guardian of the pioperty of her minor son, and she cannot, therefore 
sign an acknowledgment on behalf of her minor sou so as to give 
a new cermiutis a tpto for the period of Limitation ifor the suit 
against the latter. 

Held, also tliat even an uncle does not find a place in the 
of guardians ©'’property under the Mahommedan Law. ^sliadi Ijal, J.) 

Chanau Shah t*. The Firm of AVodhu Ram Jiwan Mai.—* 
Cl P.L.R. 19J7; 143 P, W. R. 1917; 42 I.C 17. 
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- .S\ l9~Ack»ototedgm9nt,fonn oj~Essentials —irrltiug--Oral achioto- 

ledgment, 

^ An oral acknowletljy nvnt oF « dgbt is outsMc the scope of 
19 of tUo Limitation Act, \\ bore, tliorefore, a persoa promised 
orally tn pny a cerlaiii debt duo by him on a ceriain dite, it was held 
that the provisions of section 10 of the Limitation Act would not 
avail to extend the peri d uf liuiitution for a suit to recover the 
amount of the debt. 

Where a Court passes a decision under an error of law, but 
each decision does substantial justice between the parties, the decision 
ouo:ht not to be interfered wirn on revision. 66 1*. R. 1901 ; 
138 R. L. U. 19U3, .followed. 19 P. R. 1901 ; 68 P. L. K. 1901, 
referred to. (Railijjan, J.) 

Ghas ta i-. Sultan.—93 P.R, 1911; 151 P.W.K. ]9I|; 

2^8 P.L.U. 1911; 11 I.C. 415. 

• S. 10. Acknowld^ment, form of—Murt^afje—Statement by mortgag’eo 
recorded by settlement olficcr and signed by him—Effective to save 
I’lmitatioo. 

5 P.W.R. (N.W.F P.) 1911; 16 P.L R. 1915. 

- 10 and Art. 14S—.icknoioledgme'il, form of~lresh contract— 

Entries in—Settlement records not signel by tU mortgagee—Uedemo- 
tion. 

Held, that an entry in a settlement Recoid tint a mort- 
y-agor is at libprty to redeem Uie land at any time on payment of 
the mottgage money, wirioh is no! signed by the mortgagee dr any 
OlIioi person duly authorize! by him lu that behalf neither amounts 
to a contract b€tween ihe mortgagor an i the mortgagee, nor it 
constitutes an acknowledgment forestending under section 19 of Act 
IX of 190S, the period of li.nitarion pr-*scribed by Article 148 of 
the Act fora tedempti>n suit. 116 P. K. 1891 ; 53 P. R. 1905; 75 P. 
L. R. 19J5; 7-t P. R. 1905, F. B., followed. 3) P. H. 1910; 59 

P. L. 11, 1910; 35 P. W. (t. 19i0, referred to. (Kensington, C. J.) 

Wazir Singh v. Jhanda Smgh.—178 P. L U. 1911 

77 P. W. R. 1911 ; 24 I. C. 893. 

-5. 19 — .icl-Howledgmenly form of — Essejitiali—Signalnre. 

here the original proprijior of a bolding is known, an 
adhsalidar in the Kangia Disliict is neither a j unt owner nor a 
joint tenant within the meaning of section 111 of the Punjab Land 
Revenue A't. Cot-sequently, he is not entitled to s^^ek a partition 
of the boliling, even if he was erroneously recorded as proprietor in 
son.e revenue records. 37 Cal. 9l8 P. 0 ; 14 C. W. N.'962* 

12C. L. J. 210; 8 M. L. T. 2;8 ; I M. W. N. 691; ? A.l! 

3. 1137 ; 12 Bora. L. R. 997 ; 20 M. L. -i. 907; 7 Ind. Cae. 519, 
rejerred to. 

Adkasali implies pailnersbip lo payment of revenue onlj'. 

(K.6ld; C. J*) 

Gaddu V. Rijha.—75 P. R 1911 ; 15i P. L. R. lini j 

191 P. W. R. 1911; 10 I. C. 1-1.7. 
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- . 3. 19 — Acknowledgment^ form o/^Deposilion to a Court in another 

care—yot signed by deponent or by his agent. 

A deposition made hj the defendant in another case which 
was not signed by him or his duly authorised agent did not fulfil 
the requirements of S. 19 of the limitation Act 122 and 145 P. R. 
1889 and 16 P. R. 1893, disfinynis/tfid. 184 ?. W. R. 1911, followed. 
tShah Din, J.) 

Kapur Chand ». Narinjan Lai.—34 P. R, 1918 ; 45 1. C. 09. 

5.. 19 —Mortgagor and rnortgopee — Acknowledgment — LimUatioUy sav¬ 
ing of—Mortgage —Redemption suit—statement before Settlement 
Officer. 

A statement by the mortgagees resoided at settlement in the 
mist-i-tanglh-i-.hequg Mnzarian to the effect that a morigage is still 
redeernnble wouH, if signed or marked by the mortgagees, clearly 
be an acknowledgment within S. 19 of the Lirn, Act. (Dobbs, J. C.) 

Mohaud-Diu v. Nowror.—5 N. W. F. P. 1914. 

■ '■ iS. ortnagor and mortgagee—Acknowledgment of moflgage con~ 

tained i;/ a plaint. 

7/W//, that under section 19 of the Limitation Act, n state¬ 
ment contained in a plaint filed by the grandfather of the defendant 
mortgagees in a suit iustitulc-l hy him to the effect that tl e laud 
in suit had been mortgaged to him 55 years before suit amounted 
to an acknowledgment of liability in resi>ecb of the mortgagor's 
right to redetm. (Shah Din, J.) 

Hari Chand v. Pbiiava Ram.—180 P, L. K. 1911 ; 

82 P. W. R. 1911; 11 l.C. 377. 

—— iS. 19—Mortgagor and mortgagee — Acknowledgment—Suit for posses* 
sion of land mortgaged — Acknowle’^gment contained in bonds—Part of 
consideration entered as hting interest due on mortgage. 

Plaintiffs sued for possession of cert.iin land which ha! been 
mortgaged to them and claimed an estendeJ peri'^d by reisou of the 
existence of certain acknowledgments by the mortgagor. This exten¬ 
sion was claimed on the basis of acknowledgments contained in 
bonds dated 1899 and 1903 executed by ibe mortgagor in the plain¬ 
tiffs^ favour. In these bonds part of consideration was entered as 
being the interest due to the plaintiff's on the mortgage in s »ifc. 

//e/v, that the admission of liability to pay interest under 
the mortgage oouiained in the b-nds of 1899 and lOU-l a;nouiits t<> 
an acknowledgment of liability under the mortgage including liability 
to give posse-ssion to the mortgagee. 25 C. 844 P. C.; 51 I. C, 055, 

foUiwed. (Leslie Jones and Dundas, JJ.) 

Anant Ram v. Injyat Ali Khan.—2 Lab. L. J. 5i9. 

- S. 19 — Acknowledgment in favour of a minor — Eject — Revision 
Interference in—Material irregularity—Omission to decide fact on 
which plea of Hmif.ntlon dependSyif. 

//^'///, that if a bahince be struck or an acknowledgment made 
within the p'lrview of Section 19 of the Limitation Act, io favour 
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of a minor, the period of limitation is to bo oompufced from the date 
when the plaintiff becomes u mn jor. I. L. R. XIII Mad. 13) XljV 
1. C. co t. That omittinij to determiwo-a question of fact on \\ hicb 
the doeision ns to limitat ion depends ts a material irro^jularity for which 
a revision lies. (Br* adway, J.) 

Ramji f^al v, Manya.—.57 P. L. R. 1919; C2 I.C, 115. 

•——5. 19-^Limitation—Suit for—Claim on — Acknotcleijmeni^Vrocednre. 

The defendants owed money to the plaintiffs. In lieu of the 
money due and a further ndvanoe the defendants agreed to 8*11 tluir 
property to the plaintiffs. The plaintiffs not consenting to a parti¬ 
cular condition, which they statod hid not been aorecd upon to 
be sntert’d in the snle^deoil, the mutter fell throu'^b and the plaintiffs 
sued for their money with the interest originally fixed. The suit 
was dismissed on the ground that tho claim a*^ to dj)bt w.as barred 
by limitation, beinsr more than throe years old, and th it ths claim 
us tn the amount advanced for sale was not miintalnable since the 
the plaintiffs hail failed tj aeuept the c mveyance, 

Held, (1) that the chim was not barrrd hy limitati m for 
when it was agreed thrt thi defendants should sell iheir property 
to plaiutiffsiu lieu of the debt and a ''nrther advance, the p'aintiffs were 
not entitled to demand payment of tho debt (2) That as it appeared 
from evidence that the sale agreement fell through owing (o defendants^ 
default, the pi lintiff-s were cnlit'ed to a refund of the amount advanced 
by them. 

The Chief Cou>t allowed interest at Rs. G per cent, per annum 
from the date on wh’cU the sale agreement fell thr ugh. 

Ackn wledgment to be suflicient wiibin the meaning of 
section 19 of tlie Limitation Act means acknowledgment of present 
liability and rau't expressly and specifically import a liability to 
pay. 

M’lien a claim made against several defendants can bo nt 
once dismised as against one or more of Ihem on a particular 
finding the Court should rei?ord the finding bat delay paS'sing the 
order of dismi8>al until tlie suit is wholly adjudicated upon. (Johnstone 
and Lai Chaod, Jj ) 

Iduri CImnd i;. Capt C. Brook.—155 P.L.R-1906. 

•——5. 20-^Aathoyised agent—Vagment by. 

Payment by authorised agent without indicattin; in what 
particular way it was to he appropriated hut being in the handwriting 
of the person makmg it ssaves liinitation since it is either pnid as 
interest or if p .id tow^ids principal was in the handwriting of the 
authorised agent- (Seotl Smith and Leslie Jones, JJ.) 

Arjan M.il v. Amar Singh.—3 Ldi. L. J. 250. 

■——5. 20 Art. 135 — Limitation — Mortgage—Suit fur possesion of 

tnortfjuged properly on default bg mortgagor in payment of instal¬ 
ments^ 

Where a suit was brought by the plaintiffs, appellants, os 
mortgagees for possession of the land mortgaged on default of pay¬ 
ment of mortgage-money or for money due under the mortgage, held. 
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that under tlie terms of the mort^nge-Jec?(l a suit for money due did 
not lie, that for the appillaots, the only reiicdy was a suit for 
possession as mortgagees, and the suit for possession was barred by 
Art. 1-55, Sch II, Act XV of 1877, the mortirag irs^ right to 
possession having been determined more than twelve years before 
suit on failure to pay six instalments rf the mortgage mon'y piyable 
in lhirt}-one six monthly instalments (Ried, J.) 

Bisheo Lai r. Kbashali—80 P.fj.H. 1909; 91 P.R. 1908; 

15?. P.W.R, 1908; 4 LC. 921. 

■■ — S. SO {Ij—Mortgage wHhou‘ possession—Sub mortgage by mortgajee— 
Vagnunt bu a mortgagor to sub mortgngte—Payment suipcient to save 
limitation as agaimt original ^aortgagee. 

In l800 one S. mortgaged his own land and that of his younger 
brother to K. C. without possession tl»e mortgagor agreeing to pay 
one forth produce as interest. In iSbS K. C. sub-mortgaged half 
his rights to certain relatives now represented by M. R the presented 
plff. In August 1004 the pioperty of the mortgagor's widow was 
brouiiht by K. H. and I. B who admittedly paid off half the debt 
due to It. (\ but contendt'd that they paid off the whole debt. 

On the 7ih March 1912 R. sued for the recovery of the 
)irincipal duo on the sub m u tgago a» d for the value <*£ the produce 
for three years. The real defts. were K. H. and I. R. the vendees an«! R. 

G. the original mortgagee. The Dt. Judge gave tlie plaintiff a decree 
against 11. ('. alone ; on appeal by 11. C. tl»e decree was upheld by 
the Additional Divisional Judge. K. C. then pr^-feired a second 
appeal t*> the Chief Court. It had been found ae a fact that M. 

H. had continued receive the produce fr(»m K, B. and I. B. up to 
November 1900 and the question fur dei.ision wa^ wheth r payment 
of produce by K. B. and I. B to M. R- sa\ed limitation as regaids 
R. C. Where a debt is kept alive under the terms of S. 29 (1) by 
payment by a person liable to p»> the debt, the re.-ult h to make it 
enforceable against nny one liable for it and that consequently the 
payments of produce by K B. and I. B. saved limitation ng'iineb 
R. C-also •• 28 Bom- 218, distingnishid, (Scott Smith and Leslie 
Jones, JJ ) Ram Chand v. Mewa Ram.—3 P. R. 1918; 41 I. C. 213. 

- S. SO — Yoyment of intn'est—Saving of limitation—-Xature ot payment 
—VrooJ necesearg—Debiting interest in account book—Payment in 
reduction of lebly if leaves limitation. 

lletdj that, to avoid the bar of limitation in a suit for th? 
recovery of money due t»n a mortgage-deed a ])laintlff must establish 
not only that there was jayment within 12 years prior to the date 
of the institution of the suit, but also that there was either an express 
intiinatiou by the debtor, or proof of the existence of cirjumstances 
going to show, that the payment was on account of tbo intcre.'^t on 
the particular debt sued on. 2. In the absence of express agreement 
debiting t> interest in the books of account cannot be regarded as 
pMment of interest I-L.R. 19 Mad. 310 at p. 312 6 M L.J. 177 ; 
f.'L.R. 29 All. 773 A W'.N. (l'. 07) 203; 4 A L J. 623, referred to, 3 
Payments made by the debtor in leduotion of the general ba’ance of 
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LIMITATION ACT, Ss. 20, 21 an<I 22. 

acdount. .against him, but wi.houl, intio:iti„s, that „„„ P 

pay ncnts was to be appropriued in saislaotiou of (K 

on his debt, a> not amount to a payment 7 inlriTt 1"“ 

save the bar of li aitaiion. 3 Horn lu'ij. such'to 

.S8SM.,, 

Muin-ua-Din f. ^Muhammad Abmad.^OS lolfi- 

oj .;LLe,Vly 

Kff^ct ot runnhig of time oguint£ surest/. ^ 

Held, (1) Tiiiit tho payment of interest l*v fli« i i i . 

within t'le peiiud of limitaSon ‘>*ives a fre.h ^ ‘ ^’I®’’ 

lim.ta’iou a^ain^fc th« surety %indcr Sec 20 of tlw” 

Act, (2) TUv, tho section does not lordow. t' 
is lo be oompolel from (he date of bavin7nf 
the principal debtor or (he p-rson mal ino^ ((,n ^ 1'’ ‘’Snnist 

crelilor w'ould be entitled to U.o ^neTt of ^he 
person liable for (he debt. (Martioeam J ) 

Ilarbans Lai r. Natliu.—105 P.R. l;)iy; 53 j,c. 58G. 

20 Proviso ^ Bond vayadle 61 / insia/M^u/t n * ^ . 

Ao<o to bo p<ova)?^rurt -Par'neNC. 0 /■i:,»lalmont. 

The proviso to S. 20 of tho .a 

payments of instulmenfs fi.xed by and nava'7" Act applies to 
provides that on default inpavmmit of Ki -'\ ''OnJ. which 

seenred will be recoverable a^.d the f!ct tU? 

paid c u,not bo pr.,ved except bv the rroduetion '"-■‘‘“''"V"** j'';''® 

tl,e debtor and reciting the fa ts of'su7 avLn uT’” 
each inslalmciit is apart pavinent of the np' 'i ^ '® P'>of 
the bond. (Reid, C..I. and Rsttl-an Jj ^ P''‘°«‘Pal amount due on 

Jawaod Lai r. Sharf Di„._10 P.L.H. IfllS; ’8 P.R. 1913; 
5. 2l-Ach,owU,}pmont. 907. 

moans Tb:tT‘'m;7‘^llo‘'bf Li-l-^Hon Act 

pre.sumed as an ordinary rule. (\Valke7and'tlaud‘‘ Jd f 

-S.22a<ulSc1,.2 Art. 7 ’ 000 . 

eipir;, nf one year. Purch.ner made party after the 

1S92. and‘t'l!\\t:r;irm.d‘':fT:^ 

plaintiffs sued for posses.-i .n oa t'le 18ib Ait'pust'lSgi hcM f°‘’/l''’."Sh 
the anction-purcha-er, nor did-he orav inr ^ "ot joined 

with rcrcreiicoto the order oi-allowiL^I of right 

'i:d3.£:.rort,S‘'"“ d"..""SrisJ 

«,d.Kr,;ss,!Sfu,£j^;iSTS. 

aiipat Alai v. Rbagtt Ram.—74 P.l'.k! 1901. 
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■ 3. 22—Hindu Law J<Ani family~~~1)eht due to—Suit for recovery of co~ 

parcener—Joint oe defendant after expiry of limitation period. 

O. and others, meinhers of a joint Hindu family sued A. for 
reoovenn? a debt due to them. One U. applied to l>e joined as a 
co-plaintifT allegiDg that he was a co-parcener with the pJaintiff who 
denied his ri^ht. The Ist Court made U. as co-defendant, and dis¬ 
missed the suit on the gro iads that (1) U. being the ccparcf-oer 
the suit was not maintainable without joining him as a co-plaintiff 
and (2) section 22 of Act XV of 1877 barred whole of the claim 
when U. was trade a party. 

JleKh that uiWer the above circusmtances the suit is 
neither barred by section 22 of Act XV of 1877, nor does it necessarily 
fail by reason of not jtuning U. as co-plaintiff at the time of its 
institution. 57 I’R follou'ed. 09 P. R, 1906; 79 P.R 1006, 

di$finyHithed (Kesington and Lai Chand, JJ,) 

Gohru V. Amira,—20 P.U. 1909; 24 P.W- R. 1909; 

1 , l.C. 455. 

•— S. 22—Parties joinder of..^Joint family — Tartnerthip^Iliijhi if cc- 
promisecs to 8»/e s.paratel^—li ght to relief. 

Ueldy by the Full Bench, that when one of several persons 
jointly enlilled, as partners, members of a joint Hindu family or 
otherwise, to sue together brings a suit separately in his own name 
within the period of limhati-n aud subsequently joins the other pei- 
BOU8, as defendants, of ter the period of limitation has e:tpir(d the 
suit is not barrtd against the defendant against whum it was Bled 
within the period of limitation. 

That section 22 of the Limitati n Act docs not cover such 
cases and the English rule in this matter does not apply in India. 

That the Limitation Act must be interpreted strictly and the 
bar of lituitatiou should not be extended to any cases rot cleoily 
covered by its provision?. That ono of several coqromistes may sue 
on his own account and eccluD 45 of the Contract Act does not 
piohibit this 

Thtit one plaintiff does not lose his rights to enforce an 
obligation because oti.er entitled to share in that ritiht have lost their 
remedy only bv the expiry of the period of limitaii n. That in such 
cases a pl.inliff is not nstricted !o recover his propoilional share. 
(Clurk, V- J. Chatterj and Roherlson, JJ.) 

Iiabhu Ram v. Kanshi Ram,—57 P. U 1905 ; 

76 P.LR. 1905. 

——5. 22—Joinder of defendant after ejpiry of limitation period. 

IVhpna plaintiff is eniitlcd to proceed against such of the 
original promisois or their represenUitives as he pleases under sections 
42 and 43 of the Contract A. t. his suit is not barred under section 
22 of the LimiUtiOD Act against the promisors or the representatives 
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of tho promisors a^inst whom tho eujt is fileu witlun tho period 
of limitation prescriled fovtbesnit by rca?ou of another promisor 
or reprosontative of a promUor bein«r impleadf-a after the expiry of the 
period of limitation. &3 P. R- 1896 r^/t=rr^<Mo. (Chatterji and 

Kensington, JJ.) 

Mst. Jawahri v. S. Hari Singh.—SI P. R. 19('5 ; 

110 P. L. H. 1905. 


S.S^—UviitatioH-'Adimon of defendant after expiri/ of UmiUmn 

period, Limitation Act does not apply when the 

orlo-inal suit is continued against the added defendant, who uenves 
his title from tho original defendant, by an assignment pending the 

suit. 

A pre-emptor’s suit cannot ho dismissed as barred by limitation 
by tho operation of Section 22 of the Limitation Act, when the 
vendee transfers the property in dispute after the institution ot the 
suit for pre-euplion, and ihe transferee's name is added as a 
oo-defondant at a time when the original claim would be barred by 

limitation. (Lai Chand, J .) 

Fateh Muhammad v. Said Ahmad.—3 P.R. 1907; 3 P.L.R. 1908; 


S 92 Art, 10, and 120 —Tre-emptioti—Transferee from vfiidee added as 

defendant— Starting point of limitation—Xaiure of claim—Parties 

Jltld that where iu a suit for pre-efrjdion instituted witum 

Hniitation'against ihr^ original vendpe, a transfeiee from the original 
vendee {by assignment of a date previous to the date of mstitu-ion 
of the suit) is added as a defendant after limitation has expired 
as ao'ainst the original vendee, the claim a* o^ain-^t ttie transferee is 
ifovcrr.ed not hy Article 10 Schedule 1 of the Indian Limitation Act 
IX of 190'^ but by Article 1:^0, and the starimir point of limitation 
is\ho diiteofthe transfer made liy the original vendee in favour of 
the transferee. 2 o P. R. 1903 ; 1U7 P. R. 1907 ; 99 P. W . K. 1907 
overruled, 13 Lid. C.s. 645; 9 A. L. J. folio,red. 

Held, alstr, that (1) Article 10 appHeJ only to a suit against 
the orio-inar pnivhaser under the s^le sought to be impeached and 
takes no cogiiizanc« of tho 8‘cond vendee to whom the subject of 
the first sale has been iransIVi red suhsequi-ntly. 


(j 9) The fccond vendee not being a party*’ to the sale s'^ught 
to be pre-e npicd, no cause of action accrues to the prc-empior 
as against him by reason of that euU. 

Held, further, that (1) Aright of pre-emption which is 
sou>'ht to beenfrrcfd by o pie-emptor by suit always arises iu respect 
<f a particular sale which furnishes him with a definite cause of 
action ; the only parties against whom he has that causa of action 
are the piriies to the sale sought to be impeached and a subse¬ 
quent transferee from tlie o»iginal xcodee is not directly concerned in 
or affected by the suit for pre-empliou as originally brought : 











1608 


THE PUNJAB DIGEST.—1900—1923. 


LIMITATION ACT S. 23. 

rp^rd3 the ee. o id vendee added as a defendant 
cajinot 00 le^^nrueu as suit for pre-c* upIioq 6 P K I odo* 7 P w p 

1P09; 11 InJ Cas,9l ; 11 P. 1893 81 P. U-’ 191 , 270 P VV ' R 
BelL’n/jJ.;"'*- Shah Din and’ 

Karam Dad v. AU Mahamniad. —31 P. R 1013 • 
28 P. W. R 1913; 61 P. L. K. 1913; IS 1. C. 7i')! 


party 


applicable where court adds 
under O. K. 20 Civ. Pro. Code. 

2GS P.L.R 1914; 25 I C. 549. 

S. 22—Gift I.y widow—Dispute repardln» properly on widow's d-*ath 
under secion Ho. Cr-uirnai Proeedure Code-^uis by person adversely 
affected br order-Limitation-Part of uroperty in po=ses«ion of 


.. ^y - . uit or uropcriy in possession of 

mort„affee lower of Civil Cunrt to question validity of Ma<T]str;.le's 
order ^-Irofarma Mend^nU joined as plaintiffs—Effect of limitation 
Hate of laslitution oi suit. (Kensington and Chevis, JJ.) 


Bhagwana Das r. Bban Mui.—14 I C. 566: 84 P. R. 1912; 

137 P.W R. 1912. 


- S. 23 


a 


-Cont.nning injury — leaning. 

En=ctino chappars on land belonging to another is not 
continuing injury wiiliiu 2;5.,. (Broadway, J.) 

Lai Singb r. Hira Singh ~3 Lah.L.J. 128 ; 60 I-C. 20- 
S. 23artl:i0, 113 and M—Conrl-fee—Revision-Selimons insUtu- 

(ton—^uit for. •' 

Al, fhp Mutnali and Imam of a 
4 ^^*u' behalf of Ihe generd bodv of worshippers, 

' ^ ^the mosque Lelongea ti the Haiiali 

c ^ rtltgious views and turned a follower of 

ine Ali.zi of Uuadian, four years before suit and that therefore was 
isquH * disuhiirging his dutie-. The reliefs sought were : — 

\^j the dtifcndaiit be declared uufit for the offic9 of 

Imam otthp Ala jid ; 

. fbal he be ejected from the property appertaioingr to tho 

‘'la^jil ; aiul i V o 

(c) rbat ho be dismissed from the odice of Mntwali. 

Hell, (1) That, since the plainlilTs simply seek the removal 
f't the delenda'.t from the office ot Alutwali, which, would involv*) 
his ejentment li'om the immoveable pr'-perty, of wbicb lu was in 
pfsscssion in th.it capacity, and do not se.*k posse-sion of tlie proj>eri v 
for themsolves, full stamp ni'ed not be levied upja ihe value oJ the 
said proiierty. 56 P. R. followed. 

(2) That, it having b^en found concurrently by both tl»e 
If'wer Courts that Al. had turned a follower of ihe Alirxa of Quadian hi 
18v*I, and not lour years before .-suit as alleged in the p!aiiit, tho Chief 
tyoui t has no power under S 7 0 [p] of the Punjab Ccurts Act to question 
that finding on revisiou. 
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ii T ■ ?-**“*‘ WrL'tl by limitation, under Art. 120 of 

*>P«“ in^titiitr-d more tl'an eix ye»ra 
N^her Vn ‘ 1 wc^'liaion .iu 1391, >vl,en the oauso „f ,,c.ion aoorueJ. 

Weilher Art. 142 nor lit bas any application to ibe ea'^c 

W 'rimtyuoh chauireaud ibe 8ubse.,nent pcrnst.-nt adhercnco 
o such nawiy.tidopt.ed views cHonoi properly bo des ribwl as s coiitinu- 

!!!?i a oontinuinj5 wronur, such ns is confc. nipla- 

Mby the,eriA«oC-S. 23uf the Indian Limitation Act; ami tint Vho 
plainoffb should nave oomo toC^urt within six years under Art. 1-20 

or the iVit since i bo time when the allei^ed change in views occurred (/;), 

(5) I hat the gfriet d body of worshippers have no ri-ht to 

remove a. Mutwali and Imam at. their will an.! pleasnie w-iibout 

ns>iirmng ami establishing suthi^Unt cause for such removal. (Raltiiran 
anj bhah Din, JJ.) ^ ® 

Mir Yad Ali b. ^^uba^aV Ali.—53 P.R I<)00* 

e OP ^ P.W.R, 1008:2 1.0. IU7. 

•A — rres/f Cnitte of aclton^AppropriuCion of income bj co-s/iarer _ 

J'or Jfcfaral^on. 

Every fresh appropriation of I he income of property bv one 
eo-sharer to the exclmipn of other-* ar'ves rise to a fmsh cause of action 

lo the othoi; co-sbarers for a suit for a declaration of their ri.rhts 
(Chevis and bhadi I.al, Jd.) ” 

Ilarnam Singh n- Alakhen Singh,—21 P.L.R. 1918; 

^ 0 op V • • 43 P.W.R. 1918: 44 IX’.:S1, 

A'^-^/vm^ance — CouCiHUitt'j wr'ing. 

CaU'ing naisanci is a continuous wrong indepe ident of con¬ 
tract and therefore a fresh period of limitation begins at every 
moment during which the wrong continue, ^ 

R.ikn-ud Din v. Altaf Ahmal.—00 I;C 529. 

“I S. ^rt 130 Religious InslthUion—Occupation of b.itakhani 

over monque nut upper kujra at a private r'sHence of Mutw.di 
irrongful^acts-^Mahomeilau Law—Liontation for suit for declaration 
9^nd.injuH'ctiou-—CoutiuuUfg wrong. • 

lUld^ thit the ocniipation of balakhana over the prayer ball 
of a mosque and of the upper storey id a hujra which forms part 
of t^io mosque by i he inutwali as a private residence is a wrong¬ 
ful act according to Mahqmcdan Law and coiittitutes a valid cause 
of action in tavour of the worshippers. 

also that such occupation is a ‘eontinuin-r wrnn--' within 

the rneauingof S. 23 of ihe Lim. Act P. R. I0J9, distinguished 
(bbili JJmaMa Leslie Jones^ JJ,) 

ilabomwi AliroeJ v. Mahomed Fazal.—31 P Ii. 1917; 

s oi Jr, 79/1 « V ■ -• ‘'"' R-ini'; so i.c. lirt’ 

, - reHrainiag tle/i. from dUc'^arging 

u,Mer on lo jrU.ntuff, rort- LunUotion-Conlinniog wrong-Terminl 
as quo — Injanrtion—J),images—New case. ^ 

'’““g t!>e residury article, prescribea 

e d.t '. v'l e 'Ti ‘•'7/."'' “ : but letminus a quo is 

the when the ti^Lt to sue accrues* ^ 
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//■/■W, als), tbattho pla ntifEs had a fre^h cause of action on 

each occision when the liefondant dUcharsre i water through tbe ffl**- 
nala on to the plaintiff’s roof, and that they are entitled to rely 
upon Iho last occasion when this was done as the slartinff point of 
limitation, unless the defendant ha" aiquired an indefe4Sible right 

ot ea<:eiiient by £0 years'enjoyment 2)- W. R. 97 ; 2o I. C. 185, 

^ IJeld^ further, that the question that as the plaintiffs have 

not sufferetl any substantial injurv, they should have been granted 
not a mandatory injunction but a Monstary compensation, was not 
raise! in either of the Courts below, and it can-to' h^ raised for the 
hrst time in the Court of sec-ind appe*l. (Sliadi L»l, C. J.) 

Nur Muhammad r. Gauri Shanhar.—*2 

50 I. V-** lUU<i. 

__ s. S 3 , Art. ISO—nilaperoad—Shamilaf land-ThoTO^ghfare—l'^cToach- 

ment bn tUfen,in.nl, a member of the ytogr^eiary body—Hmt to restore 

the land to its original vse. . t i r 

Held, that a suit by a member of the proprietary bodv ot a 

village against another for ousting the hitfer from the encrcachmen- 
madn by I im upon the shnmilnt land devoted to the purprsts o a 
roid for in-er-villago communicaiion. and for ! . 

original urc, is not gov?rned piiher by Art. 3», 142 ir 144-or v ' 
butbv Art 1-20 of the Limitatbrn Act (1908) and the time begms 
to run from the date of trespass. It isn»t aUo a c -ntinu r.g \ t, 
to which »he provisions of S. 23 of the said Act can app y •, 

Oh.lor :~lUI,l, also, il.at Art. ip, l-I” .’yj; appl-es tosmls 
for possession based on plaintiff'^s otvn title. (KeiU; . •; 

Achar Sinth v Badliawa SiugH.—12i P- R- i 

132 P. W R lyi2 ; 2 P L ll. 1913; 15 I C 285. 
- '^.24. Arts. 2, .^8 4ru>.icipnli(j,-Suit ngainH, 

for sniory to y^toU resnVp from act. of 

l-tortiog paint of limUal%on~Vun,ab Municipal Act XX or i 

6. 20 [a) OmUs'ion to give notUe. nf 

^ Held, tl.ata suit, to recover damages caused l.y an a- 

MonicipalC . ninittoe wliicli hrs boe.i done in pursiianoe..f “"yjj„.j 

otthe Mnnioipal Act XX of 1891 is goverDe l by 90 days 

as is provided ur.der Ar ivle 2 of 11 rBodivs 

Act XV ol 1377. 'Ihis article is intended t<> pr.*tettthe Public 

who purport to act i.i the excels,- of t 'f the 

the Legislaturn against state eliiins. i,| .Act 

Committ-e t. give a. tice under section I :.0 ,(®' y. j* Commitree 

nor the failure to inform in ro many vvorJs tnat the C in 

IB acting under s.ieh and suob provision of Law does ‘y" whether 

ot the operation of the article. It applies with c.nal for.e 

tbo damage has been d-ne sunultaneourily with he ac , -py- 

time after, but tha cau.e ■ f action ar.Sj?s YsVs-T’^S W R 1^7^; 

accrued. Nos. 124 PR 1881 and ioO P.R 1883, o b. 
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LIMITATION ACT. S. 20. 

98 L. T 4 (H.L. J.) Q, B. 500) (1891) (It Revi'^cO Renorts 3S51 
foUoxced, (Ratti^in and SImh Pin, J.F ) ^ ® 

Riobard Wotson v. The Municipal Oornoration of Simla — 
72P.R. 1909; 108 IV L. 11. 1900; 112 P.W.It. 1900; 2 IC 819 

8^26^f^a9e//i^nl — CfbUneton — [ntermpiion-^ MemtiiiQ o/. • 

The word “in<erriiptiou'* aa iisad in eection 20 of the Indian 
Limitation Act; applies only to a c«^s>»atioii of ouj vment followed 
b\'a further period of enjoyment. Where the plaintiff, who claimed 
a ri^ht of easeinm-. did not enjoy the easemonf, for more than two 
years nest prenedin<j the date on which he filed tlie pres'nt suit— 
//tf/*/, that the suit was barred under se.*iion ‘>0 of the Limi¬ 
tation Act for the word ‘interruption’' did not apply to t le ohstrtio- 
tion and cessation of enjoyment in the pr.-s-Mit case. That the fact 
that the plaintiff did nit acquiesce in the obstruction did nut save 
his right from being barred. tJo'insfone, J.l 

Sayed Amir Haidar Shah p. l-'ajja.—'’3 P. U 1005; 

203 IV L R. 1905. 

-S. 26 — F^atcm^nt—Highl io u^e water Covrs^^Bnjoifmtut /oi*‘ 19 
years—Fffect of abstruct-ion witMn one yea^ of snst. 

PltTs. began to use a water coiitse in 1898 and ointinued 
to use it until 1915 when defts. interfered. The present suit was 
instituted before the expiry of one year frotn the date of such 


interference 

Heidi that as it was not pleaded that the wster conrse had 
been used bv plffs. with deft's, peruussion, it must he talen that 
pIflL's. tni^yment wes nec*vi~^ec rlim, nee preetria. Thoutjli the 
perind of actual enjoyment was in this case only 19 years, C month.s 
and 19 day?, the obstruction by Peft. not havinjj b^'en acquiesced 
in for one ye-^r must he i^ored for the purpose «f calculating 
the period of 20 years laid down in S, *20 <jf tl»e Li.m. Act. t 

As the period of actual enjoyment and the perio4 .of 'after 
obstruction up to the date of institution of suit, fOijeihejr vmado up 
the full period of £0 y»ears and this period ended within 2, years 
next before thn institunon suit the plffs. had establi'hed their 
right of e»sement. (Sbadi L il, J*) 

Sawan Singh (’lialtir Singh, 48 P. R. 1918; Jfi I.C. 17. 
•S. 26—Easemrut of supply of water from natural stream — Acquisi¬ 
tion ,— Limitation. 


Heidi that easement can be created in natural as well aq in 
artificial slieain, sa a continuous user of wat-r fr^m a na'mal stream 
f.»r more than 20 years before dispute establishes a right of easemenn 
is provided under section 2(5 of Act IX of 1908. (Ilattigan, C. J ) 

Ahdnl Rahman v. Muhirnmad Alam. —57 P?\i. 19l< ; 

130 IV WV R. 1918 ; 194 P. L. R. 1918 ; 46 I. C. ill. 
•S. 26, Art. 91 — Receipt exlinyuisltiiiy mortoage. 

Held, ffhat a receipt which acknowledges extinction of mortgage 
rioht of the value of over Us. lOU in immoveable rroportv is c >m- 
pulsorily registrable under danse (n) of section 17 of the Reo'is'ra'ioQ 
Act 1887 as amended. 39 P. R. 19U4; 91 P.L K. 1901 foil wed. 
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r 

Ileliiy also, tHat as a document compulsorily rCijistTable 
cannot le admitted in evidence when it has not been-rpalsiierod. 
Artrele 91 of the second Schedule of tlio Limitation Act is not 
aopHcable ti a claim which involves, the cancellation ' of such a 
documei t. (Roherts-oi and Kensington, J.I.) 

Dwarka Das r. Sardar Lacbuian Sio^b.—103 P. L R. 1905. 

II ' 5 . 26 — V^f*r ai' of right — Presumpfion. 

PlfF^. and defts were co-shar rs in a well. To gain acress to 
this w#»ll from tho ro^d it was necessary for the plaintiff to go acro'ss 
certain Pelds beldnging to defendants. Plaintiffs had used this road 
withont let or hindrance for a period of 20 years and this r.ad was the 
only road they could use to gnin access to the \rell. 

HHd, that, havioo- regard to the l.abits of the people of this 
country the enjoyment of fho roid as of right. wiihin S 26 of the 
Lira. Act should have been prej^umed; (Proadway, J.) 

D.wan r. Jagm.—1 Lnh. 2u6 ; 56 I P. 12\ 


r«9, 26—User of ivtermitt'nt ndtnre—Absciic^ ot a^erfion Ojf rigjitz-z 

Acquisition oj rights 

Ilelti, that the u=er of an in'ermiltent nature accompanied by 
no assertion of right is a very common phenomenon in this country 
and arouses no oppos-tiop. 'Tho ponil is n^t susceptible of actujjl 
physical p >se*vSion t»v the legal own'^r and possession folhuvs title, 
unless the usurper edn prove I ing an 1 oontinuous extrusion of the right¬ 
ful owner. (Le Rossignol. J.) 

ilhuru V. Datu Ran —I92i Labi 59; 4 Lali. Fi J.. 4*61. 


5. Art. t4S^A'h'€rse \>ossess\on'^Tm.mov€able prop^rtg —Bight to 
birf—Ejclnsire enj'>g’f!ent by morf.tfngee. 

The right of a Himlu to birt is in the nature ef’ immovable 
property and art’de lt8 of tbe second PchtdiiTeof thtr Limitation Art 
governs a Suit for redempti' n of a m^rMjagO' tlien of. Section 28 
f'f the L^niifation Act is applicable tO' a cLina to a mortgagee's 
right to birts such right hovng on the footing of a mortgage of immove¬ 
able proper'y. Ai d exclusive ailverse nijoymenf of bntby th** mortiaagee 
. or his representatives for more tha> twelve ye.irs extinguishes th#» right 
p»»r?ons claiming a share to the mortgage money in a suit f(*r re* 
drin'ption. (Keid, J) 

Mohdo Lai r. Janki.—34 P R. 190S; 163 P.Ti R 1908; 

98 P W.K. 19u8. 


—5 2S Art. 1-14 — At verse posse’nion—Sait by veniee or auction purchaser 
for yoaxession, 

lltld, that ordinarily a porchsiser of immoveable'properly who 
has not acquired pos.^^ession has 12 years from the date of the purchase 
wdhin wj.icH he cmh su) for possession, but after that time any suit 
brought bv hun w'ul.l b^ tiinj barred. In fliecas-vof a vendee who !ia«i 
obtained a deeree <»roF an auction purchaser, if merely symbolical pos- 
sc'-sion has been cbtnined, the dtccec-holder or auciioner-purchaser ha'^ 
12 y a ■« froiii the date of obtaining sinibolic*! po-^session withm 
wbreb ho may bring a suit frf possession -at ibe end wF that time bis 
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LIMITATION ACT. S. 28. 

a;:'?.sr., rryiii. ’-, 1 5, « 

Uo™. 868 : 19 All. 41.9. MU..,/. (lUUl h. T. 0^, u" 

Amolak Shah t*. Maulu Rakhsli.—70 V. L. R lO'O ; 

S. 2S, a«f I—Dejence. - /yhtthet applicibU tl'!'^^ ’ ^ ^ 

must be b of limitation within which suite 

tmn Is made abont them also S. 28 does not bar the defence that the 

Cu't n™ possession for the 

amitatiOD period, (bhah Dm and Chevis, JJ ) 

Ookal Chind r Niadar Mai.—1 P.R. I91tt • ,S> (.Q 435 

206 P.W.R, 

S. 2% ScL II, ArL -4i — rAmia(ion~Vinor~Sjti£ /or possession of 
immoveable propsriy^MuIiammadjn Urn ^Transfer bu facto, bat 
not legil gnratan. 

An alienation by a * /;/e<o guardian who is not legal o-uardiin 

of the minor and is not authorised by custom to transfer hfs ward’s 
property is void, and the su't brouglit by the minor after altainino 
majority for possession of immoveable property against the transforree 
from suo.i suardiau is not governed by article 44 of the second 
schedu/e of the Ijiimtation Act, foi* it is not uccess^iry for the mino^ 
10 have alierjation fc^et aside- (Clark, C. J.) 

Sardar Shall v. Haji.—28 P. R. 1909 ; 182 P. L. R. 1908 ; 

1 I. C. 5t5. 

S, 2S, Sell. Ilf Art, 10-^ LimltatioH~Vfe empt'ion sui^~Vropertg in $uit 
in po8se«non of Ienant—Vropertp capable oj plt,^sicalpo,isession. 

Held, Ih'it pi tptrly in tlM po=scssitm of tenants cana t be said 
tobecapude of Phy-ieal possession wilhin tiie ine-anioir of Article 
10 of second sci^edole of the Limit ttion .Act 88 I'. rT 1905 s. c. 
179 P. L. R. 19/5, e.rplai'ied. I L. R. XXIV All., 18 fP. C.l Id P R* 
1902, 73 P. R. ISS"), 48 I*, li. Is8l, followed. (Clarke, 0. J. Reid 
and Chatterji, JJ.) 

Gludam Mustafa v. Sliab-u l Dm Kliau.—19 P. R. 1908- 

C3 P. L. R. 19u8 ; J R. \V. H 1908 

-5. 29 Procedure Code Act XIF of 1882, section 

230—Execution of decree^Limlt.Uion-Step in aid of execution-- 
Application bp legal represnitative for his name to he substitu'ed in 
place of deceased dectee-hoUFr^T)ecree twelve years o'd—Applicalion 

appiicaAons /or arrest of fudyment- 

Held, that an application by the legal represent itive of a 

be substituted in place oF the 
nr.frtlpL 170^ TfV“ execution within the meaning of tlau-«e 2 

of the Limitation Act. 1. L. R. 
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When application? for the arrest of the judj^itienfc'debtor are 
iiieffectuallv made within twelve years from the date of the decree 
and struck off owin^ to the jndg nent-debtor not beinij found, a fresh 
application for arres'', made after the expiry of twelve yeir=, which is 
not otherwise barred, may he regarded as made in continuarion of 
the previous applientions, and cannot be held to be barred hy ihe pro¬ 
visions of section 2^10 of (he Civil Procedure Code, 18S2. I. L. R., 
XXt AH., 15c, VI Mad. 365, followeil, (Reid, C. J ) 

Mst. Prahh Devi v. Dewan Cband.—6 P. L. R. 1910 ; 

125 P. W. 1C 191U ; 6 1. C. 490. 


S.2San(lArt. 1B5^Mortgagor and Morfgagfe—Constractive Fosses- 

non of prior mortgagee—Fnisne mortgagee entitled to ubta\n possession 
on redemption—Rights of puisne motlyatffe — Limitation, , , t 

Plaintiff, son of one of thp mortgagors, sued the defendants 1 
and ‘2, s-ms of a puisne mortgagee, and impleaded the other mort¬ 
gagor as del'eadant No. IC The mortgage in favour of 
defendants I and 2 was in^de on the 2tth November ISO.. e 
lauds mort^agod with the exception of 2 kanats were already mor 
gaged to the previous mortgagees and were in their constiuetive pos 
session ihrongli the moitgagors as their tenants. The puisne mor 
gagee was put in p 08 .*.ession of 2 kinalso^ land and the po?sessiou 
over the land already under mortgage was dt'ferrnd and the puisne 
mortgagee was empowered to take posse?»sion l>y effecting jc emp lou 
of the prior mortgages. In 191'), puis »e mortgagee ma« e ^IT C 
cation to the Revenue Gmrt. seeking redemption ami ^ _ 

July lUlo the Court male an order for the redemption o l le p e 

mortgages. Possession was awarded tithe aivIit 

sons defendants 1 and 3 on the 3Ut Jnty Ol.?- 
directings mutation of names was made on the 9t '> . 

1017. in the same year the defend.nrs l and 2 " e- 

ejectment on the plaintiff and defendant Vo. ■). f that the 

sent suit was instifated hv .he pldntiff ^ 

Ian 1 in dispute was n't unler mortgage wil fijerenf 

and that the plaintiff and defend lOt ^ 

as owners. The fir.st Court holding that the f 

his sons defendant, 1 and 2 having fai rd to make P^^ .y^tho 

previous mortgagee within 12 years, their iig s as :oii"23 of ♦he 
barred by time and w.u'e estingn.-hed according to sect ^ ,|af„ 

Imnitation Act. decreed the claim, t“in tlnce and up- 

Conrt substantially agreed with the t ourt of hrit 

held the decree passed by it. 

lUUl that the right of the defendants to obtam possession 
under Tmt^gage in their favour -->^no_ w.y ^tmgu.shed 

they 
of 

4 - 

(inguished, (Abdul llaoof, •!•) t no 

Rasanta v. Indar Singh.— 2 Lah. L. J. (1 • 


der Tma^^gri; the^ ^v^ir was in no w.y -tinguished^^ 
oy had full right to obtain possession "''thiu U , 

the redemption of the prior mortgages. 43 

l.A.15:3S P. R. 189K referred to. It C, W. N. itu 
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LIMITATION ACT, Ss. 2S and 22. 

” ffud •'^ch, / Ari* llJ S%iC /or posssssiOK ^resp.tsS'iy _ 

Plaintiff can 3 ticceed on proof of mbre po33>'Ssion before bit disposees-^ 
sioH — Defeniliint muit prove bis own title to owner^bip—Adverse peg. 
session — ICs'linpmshment cf nght toimmt'veiible properft/. 

In E, f.ir.her of defoniUnts Nos. 2 to aoM to 1), plaintiff, 

510 banuls of laud In tho villa*?e S to-^uther with a shore in tho 
village for Rs. 600U. D was not given possession l>y F and 

he sued F and g.>ta decree for possession in iSS7 and obtained posses¬ 
sion in February, 1898. On 25th July, ISO-^, 1) mortgaged this land 
together with other land to II, defendant No. I, now represontod by N 
for Rs ^,900. On 26Lh July, 1893, F's sons sued 0 fi-r possession 
of the 610sold to him in 183 t, on the ground that the sale 
was without consideration and valid necessity, hut in their plaint, 
F's sons made no mention of tho shnoiil U laud. In that suit, the sale 
was held valid to the extent of Rs. 8, 915-8-0, and a decree for pos¬ 
session of the land claimed was given in favour of F'e sons on pay¬ 
ment of the said sum of money. The decree made no mention of tho 
sh iinilat land. In July 1905, F*s sons, inexrcntion of tho daeree, not 
only obtained possession of the land decreed to them b it also of 
the appurtenant sbamihit. H, having lost a very Urge portion of the 
property mortgaged to him by 1), sued him for cjinpensatiou and 
obtainpd a deerf e for Rs. 4,.500. U sne*l for redemption of the balance 
of land mortgaged by him to B after doiincting for which 

FU sons had obtained a decree again't him, impleading as defendants 
li, F's sons and transferrers of portions of the land from the latter. 

TTehl, that D's pO'»sea5ion, which was advorsn as against F^s 
sons from 19th July 1398 when F died coniinu.*d for more than 13 
years at the time of IVs dispossession on 2'>th July, 19.)5, and that 
therefore 11 hal aequired a good title by ailverse possession e.<tendiag 
for over 12 years aul the right of defendants 2 to 5 (/. e., I's sons, 
if any, had been extinguished, having regard to S. 28, Limitation 
Act. Wlien F’s s »ns took possession of the shamilat land in execu¬ 
tion of tho decree for possession of the proprietary laud sold by 
their father, tlieir Act was unlawful and their possession became 
that of trespassers. 

AVhere a plaintiff has been forcibly dispossessed of immoveable pro¬ 
perty by a person h.ving no title, he can sue for possession simply 
on the strength of tlie posses.sion which he bad before he was dis¬ 
possessed, provided he sues within the 12 years’ period allowed bv 
Art, 14-2 of the Limitation Act. 73 F. R. follomed, (Shah Din 
and Scott Smith, JJ.) 

Paras Ram v. Nuthumal.—19 P. R. 1913 ; 212 P.L.R. 1913; 

19 I. C. 222. 

-*8. fof money maintainable agaimst some of the repre&enta^ 

lives of a Ueceaied debtor—Addition of other representatives after period 

of limitation. 

'^^Jleld, ,that where two heirs of a deceased debtor were impleaded 
as defendants in the first instance, and two others were added after 
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limitatioT hid i''in out, the suit, was not birred against the original 
defendant, and it could only he dismissed as airainst the added defend¬ 
ants. (Johnstone, J.) 

Bawa Naiiak Singh t\ Ali Sher—32 P. W. R. 1907, 

r Afts. S, 12 and 9t^Claim pcf'iHon nlloiced — Ijiniitaiion—Declaraiofy 
Buit—Sale to defraud a Creditor-Fraudulent transfer by husband 
in favour of wife* 

A. owed a debt to who in June, 1903, gave him notice 

that he would be sued unless he paid up his debt. A. failed to pay 
tlie debt and £, sued him on lOlh May, 19U+, and obtained a decree on 
3rd June 1904. In execution of tl.e decree, A*s wife ohjecEed to the 
attachment of property basing her claim on a sale effected by A. in her 
favour on the 7th August, i9U3, in consideration of her dower. The 
objection was allowed on the 12th January, 1910, B. on the 22nd 
October 1910 instituted a su t for decl.iratiTii that the property was 
liable to attachment under h’s decree. 

Hehlj (1) that the did irat ry suit was within time. Article 11 
of the Limitation Act Schedule being directly applicaldo to tl>e 
case; even if Art.cle 91, which had no bearing on the case, applied, 
the starting point would still lx* the 12th January, 1910, that teing 
the date when the laot i-f Bfs sale to his wife became known to 
plaintilf ; 

(2) that A ’s sale to his wife was an obviously ficti'ious transfer 
to defraud a Ci-editor and not a bo7ia dde sale. 6 rb R. 1901, 
referrtd to. (Kensington, J.) 

Kaja Ram v. Mst, Umdan,—179 P.L.R. 1913; 1J8 P.W.R. 1913; 

18 I.C. 519. 

— Art. lO—Applicability —Pre-emption — Pro-emptor not allowed to 
extvnd time on account of delay m Deputy Conimissioner^a action. 
l>ee I re-' inption—Limitation. 

19 P.W.R, 1913; llU P.L.R. 1913; 79 P. R. 1913 ; 19 I. C. 239. 

— A/'/. 10 — Applicah'd'tty of. 

In pre emption suits brought l y rival pre-emptors in respect 
of ihc same sale, in which each pre-empf^r is impleaded ns a defend¬ 
ant in the suit instituted by the Other, the period of limitntiin, 
.ns l.etween the rival pre-emptor, is that prescribe! by Art. 120 of the 
Limitation Act, and not that presciibed bv Art. 10 of the Act or S. 29 
of the Punjab Pre-eu»ption Act. 7 A. 167 ; 11 P. R. Ib93; 20 P. K- 
1908, rellied upon. (Shah Din, J.) 

Ilahi bus t\ Muhammad Rob Nawa« Khan.—8*^ P. R. 1912; 

166 P. IV. R. 1912 ; 14 1 (’. 328. 

-Arts. 1 0 and 120—Applicabililv—Pre-empti *n Suit—Sait within the 

limitation peti«d against original vendee —Transferee from vendee 
added as defendant after limitation liad expir'd as agrdn.st original 
vendee— Limitation as against transferee — Stalling point—Nature of 
pre-emption suit considered, i^ee S. 22 Arts. 10 a d 120. 

2S P. \V. R. 1913 ; 61 P. L. K 1913 ; 31 P. R. 1913 ; 

IS I. C. 70. 
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-— 10 — h'j'ecution decree — Sale —*9, 316 C. P. C., 1889, sale cer/^fico/e 

granted under — Ss, 51 and 6.9, Jtegistration Act, 1877—Copy of sate^ 
certificate r.‘gis(ered under 6,69 liegistration Act — Effect. 

A sale-curl ificatu granted under S. .'llO, C. P. C., of which a copy has 
been forwarded lo the registering olhcr-r in accordance with S. H',), 
Kegistrat on Act, and duly filed in register of non-io.«»tamciitary 
documents relating to immoveal le property prescrihed in S. 51 of the 
Act by the legjstering officer, is not, a registered Hoi iiment within the 
meaiung of Art. lU, Limitation Act. (Reid, C. J. Itcbertsoii and 
Rattigan, JJ.) 

Fatteh Singh i\ Daropadi.—ISfi P. W. U. I'.lOS; 

1J2 P. R. iyo8. 


Art. 10 ^Possession — Pre-emption Sftil for^Land in possession of 
tenant. 


The sale deed was Registered on the ICth Sentemhor, 1000, 
nnd a suit fw pre-empiion was filed on the .Sth July, 1911, A 
portion of th** land sold was in the possession of tenants ar. the time 
of sale. Held, that under clause I article 10 of the 2nd schedule 
of the Indian Tjimbation .\ct IK of 1008 the suit was haned by 
limitaMon. tO P. R. lOnS; I P. W. R. 1008 (K, B.), followed. 
1. L. H. 28 All 2i4, not followed, f Vgnew, ,1.) 

Sheoji r. Fnjar Ali Khan.—130 P.UR. 1013; 148 P.AV.R. 1013; 

20 I.C. 475. 


Art. lO — Pre'emption suit—Subsequent vendee impleaded—years 
period of limitation. See Pi'e-empti'»u A‘ t. S. 11. 

17 P.R. 1015; 1S6P.L.R. 1015; 28 I.C. 005. 

Art. 10—Pre emplion — Date oj registration, of sale deed. 

i’he periud of limitatiou prescribed by article 10 of the 
second schedule of the Litiiitaiion Act in ease the property sold 
d. es not admit of physical possession runs from the date on which 
the sale-deid is actually reijistere.l and not from the date on which 
ii is presented for registration, lu P. R. 1881, followed. (Reid and 
Lai Chand, JJ.) 

Bhanjan Ram tJ. Gopale Ram. —92 P.R. lOOd; 123 P.L.R. 1006; 

100 P.W.U. l‘)06. 

-Arts. 10 and loO—Pre-emption suit — Mortgage ly toay of _ conuiUonal 
sale. 

Article 120 of the sccon*! schedule of the Limitatim Act 
governs a suit for pre-emptiorj on a claim in respect of a conditional 
sale of a shaie in a joint khata. The period of limitation begins to 
run from the date of expiry of yrar of grace allowed by Re*^ulatioii 
XVll td 180a. 

When the wnpb^nl-arz sdlowed the right of pre-emption in 
favour of a bhai uazd>ki as against co-sharer in a joint holding— 

Jleldt that a collateral <»f the vendor related to hi.m in the 
nii.eth drgree could not be hell entitled to prefer claim as a bhai 
nazdtki. (Johnstone and Hurry, JJ.) 

Sheoji Singh v. Sho ji Singh.—129 P.R. 1906; 81 P.L.R 1907; 

154 P.W.R. 1906, 
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- ArL 10 — Pre-emption — Limitation—Starting point—Wrong description 

of property sold and subsequent rectification of deed — Mutation,’^ 
land under occupation tenants—Physical possession. 

TOe pale-deed in respect ot a certain land was executed on 
22nd September 1913. Mi-tation was effected on the 28th Ocfober 
1913, when it was discovered that by mistake wrong* numbers 
of the 6eMs were entered in the sale-deed. J he Revenue OlHcer 
ordered mutation in respect of numbers intended to be sold. 

The pre-emptor, a Zaildar was present at the mutation pro- 
ceedinoTB. On the 27th October 1914, he instituted a suit for 
pre-emption and it was contended on hi.s behalf that the sale 
must be deemed to have taken place on 2Sth October 1913, 
and the suit was consequently within limitation. 

fleldy that the cont‘'ntion was not valid. There was only 
0.10 sale of the property and that took place when the sale-deed 
was executed on the 22ad September 1913, and the suit was con¬ 
sequently barred by limitation. (Kattigan, J.) 

Gangs Kara v. Sardara.—64 P. L. R. 1916; 60 P. W. B. 1916 ; 

35 1. C. 278. 

— ^Art. 10 — Pre-emption suit— Limitation—Starting point. 

Ileldy following I. L. R. Vll All 291, that article lOof the 
Limitation Act was applicable to the suit and the period of limi¬ 
tation commenced from the d ito of regi-^tration of sale-deed an<l 
not from the date on wbiih right to r-,'detm ihe land winch in¬ 
cluded the land iu suit was determined in a suit. ((Shah Dm, J.) 

Nanku r. Lachhman.—67 I*. L. B. 1918. 

— Art. 10 — Pre-emption suit — Limitation—Starting paint—Possession 
taken prior to date of deed of sale — Effect. 

Plaintiff sued on 20th December 1915 for pre-emption in 
respect of a 8a:e by a registered de«d dated Isl December 1914. It wa^^ 
)dcaded for defendant that the suit was haried by limitation rs the 
vendee had taken actual possession “of the properly sold some two 
Tnonths prior to the 21st Decen>her 1914. 

Jlel'ty tb.'it the possessirn referred to in Art. 10 of tho 
limitation Act niu<t be possession under the sale semght to be 
impeached,^' and such possession could only be tak<*n in this case 
from the 21et December 1914, the date of the deed of sale, and that 
consequently the suit was not burred by time. (Sbah Din, J.) 

Ram Peara r. Rnp LaK—8') P.R- 1918; 181 P.AV.R. 

48 I.C. 102. 


Art. ]{) — Vrf~nnption—Share in undivided jt-int property^ TAmitahoft. 

Obiter : A mere share in joint undivided property is not 
capable of pb^'sical possession and Art. 10 of the Limitaticm Act is 
inapplicable to such cases. (Lo Rossisrrol, J.^ 

Sardar Ab* r. Fazil —G8 I.C. 895. 


Art. 10—Punjab Vre-emption Act (Z of P)13) — S. 30—Scope and 

applicah'dity—Sale including share in the shamilat — Suit for pre-emp¬ 
tion in respect of — ZAwitation. 
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LIMITATION ACT, Ails, in and 11. 

Held, tliat tlie Section 30 of tlio Punjab Pre-emption 
Aot only cora-s into operation in oises not provided for bv 
Article lO of behedule 1 of (he Indian l^imitation Act* 

A suit for pre-emption in respect of propert> ' consisting of 
oertnin speoifio plots of land together with a share in the village 
»hnmU,t IS governed by Artiele 10 of Sohedule 1 of the Limita'ioii 
Avt. inasinueh as the share in the tiamilU does not admit of 
physical possession. Malnk Singh v. Muhammad, f05 P. R 188t)' 
/allowed. (Scott Smith, J.) 


of land to B on 19-1)-12 
a^aii) 8old the samo 
proper proceedings 
in the meanwhile got 


Lehna v. Bhagat aS'.ngh.—03 P. R. lOIS ; 158 P. W. R. 1918 • 

108 P. L. R. 1918; 47 1 .C. 359! 

■'Jrl. 10 — Suspen^on of limitation. 

A sold his occupanc)' rights in a plot 

lufc refused to register the sile-deecl. He 

property to C on 15—lU—12 on which B 

got the sale-deed registered on 22-11-12 

possession and B then sued for possession, got a decree and possession 

thereunder on lo-G-11. C sued for pre-emption on 1-lU-lo. IlehU 

that the second part of Art. lo barred the suit. (Sbadi Lai, C.J and 
\\ ilncrlorce, J.) 

Nagina Sing'i r. Duni Chand.—62 I.C. 797. 

Applietibilifa — If /tel/ter Cc7trt*s order under O, 2! 
li^90 Civil Frocednre Code, to bring a suit ultr.i question 

house lu dispute is Dharmsala and dedicated to 
public and c^ortfahle purjoses. 

Art. 11 of the Limiration Act, 
where the order of the court directing 
establish their rights was ultra rire*. 

The q.iertion whether the house in dispute is dhatmasala and 
has been dedicated to the public for religious or charitable uses 
IS one or fact and cannot be discussed in second appeal. fSiinh Din f ^ 

DauIatRam a. Gadi Ram.-ll 

49 I.C. las! 

Art. 11 ^Commencement of Limitition of suit under S. 2SB Civil 
Vrocedure Code, I8S2. 

Where ohj-ctions filed under S. 273, Civil Procedure Code 
were dismissed lor want of proof on a certain date, held, (i) that the 
order was one under S. £81, Civil Procedure Code, and a suit under 
S. 2'^3 could not be brought, under Art. 11 of the 2nd Schedule 
Ac*^ XV of 1877, more than a j-ear afier this date, (ii) that it was 
not open to the objector to file objections again, as an order under 
S. 281, CiVil Procedure Code, is final, suhjcit to the filino- of suit 
under S. 213, Civil Procedure Code. (Rattigan and Chitty, JJj 

Msl. Lakbim v, L, Dholwn Das.—1J8 P.W.H. 1906. 


is not applicable to a suit 
plaintiffs, to bring a suit to 


Art. 11 (7 )—Declarntorg suit'—Sale to defrauda creditor. 

A. owed a debt to H. who in Juno, 1903, gave him notice 
that he would be rued unless he pud up his debt. failed to pay 
the debt and sued him on lOth May, 1904, and obtained a 
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limitation ACT, Arts. 11 and 12. -r 

decree on 3rd June 1901. In execution of the decree. As wite 
objected to the attachment .f proptrtv basing her claim on a sale 
effected by A, in her favour on the 7lh August, 1903, in consideration 
of her dower. The objection was allowed on the 12ih January, 1910, 
B. on the22na October 1910, inslimttd a suit for declaration that 

the property was liable to attachment under his dei'i’ce. ^ • t tt 

f/elJ, (1) that tile decliraloty suit was within time, Article II 

of the Limitation Act Schedule being directly applicablj to the case; 
even if Art. 91 which had no bearing <'U the rase, applied, the 
starting- point would fetiU be the 12th January, 1910, that leing 
the date when the fact of sale to his wife becime known to 

plaintiff; i2) that ^ale to hi.< wife was an obviou.dy fictitioii 

transfer to defrinid a creditor and not a bona fide sa.e. 6 P. K. lJUl, 
re/etred to. (Kensington, J.) 

Kaja Ram t’- Umdan,—179 P.L.R. 1913; 

118 P.W.R. 1913; 18 I.C. 519. 

_ ArU. 11 and 1^5—Declaratory suit on objection being disallowed — 

Limitation, . , , o-q 

When the reversioner’s objection preferreJ und.r section i/8 
of the Civil tro-edure Code, that allaohmcnl of house in execnlion 
ofmertaage decree against the nioitgagor a widoiv was iiiv..i.d 
as ao-ainsi his reversionerr interost w.is disallowed mil ''6 ‘"f***”, 
a snft under seotion 28-5 to established '"S y'® 

suit «as maintainable and that ortiels 11 and n..i 12o oftlie secoMl 

Schedule of the limitation Act was applicable to it. (I lark, »./• ■ 

and 1< eid, J.) 

Sant Bam r. Canga Ram.-12l ; 

.. ' ' l—ExecuHoti vf decree—ALtarhmct ohjeclion against—Bed.,ra- 

tori suH-Limitation when obieclwn U not whollg ad/utl.caCea 

Held, at where ti e executing Court hy some ^ 

under some misapprehension omits to pass any order ' 

(Slab Dio, J.) 

Bt.a..wanti a. Goman.-42 I’. B. mOO ; i.8 P. L ^ 

Art. n ■(l)-Exeoati. n sale - Objections mt 
1 ejection—Suit, for possession of property Art. 144 app i 

Limitati.ii Act, Arts. Hfai.d 11. p r igij; 29 1.C. T3i. 

-Alt. 12 (,A—Apidieability—Declaratorv suit under O. 21, R. 63 C. 
p Code—Limitation. 6Vf Lin italion Ai t, Art. t i. 

179 P. b. K. 1913 ; 18 I. C. 519. 
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LIMITATION ACT, Art. 12. 

I'y P“ni.'S to the Jeoroe which 

S^ulTi \ /' Partiee fo the proceedings in wbioh the 

mile to'’ “'"•f X through them nnd rloea not 

'.1 * tu" ^•'’ 1’“™"'’*' arc not bound by the rale 

'Rro'"” "P '" patwssion. 

vKrouway nnd Martinoftu, J J.) ‘ * 

T.ita Chand t-. Abdul Ahnd.—fi7 I. C. 894 

~ la';l—Smt/or /josneislon bu partition 

of Shamilat land — U rong entrg in revenue reconh ^ ^ 

The pUintiff,., allegin- that the ehamilat land in suit ner- 
tainei tt a Certain patti, brought a .suit for possession of their 
.hare bv partition a^.inst the defendants who claimed that it 
belonged to the whole v,II,ge. In the .Settlement Record of 1«85 
the l.ind was recorded as ^hamiUt deh of the whole villaws. The 
eu,t was dismissed on the ground that a suit for declaration that 
the Kecord was eyoneous was barred under Article - 120 of the 
Liimiti^^ion Act at the time the suit was hroii«^bt. 

/Mf/, that the suit was nnt barred by limiiation. the cause 

of action bein- recent uivij.i,a bv tli. defend.nts of the rights of 

the pbuntiffs nni tho rot.,sal hv the Revenue Court to effect partition 

Ihe sUtenent M, the plaint that the Re^xd was erroneous did not 

make tlie correction of that Record a condition precedont to the 
relief edauneJ being decreed. (Rei.l, C. J.) 

Tejii r. Kanlnya.—p. P.W.K. 190«; 151 P. L. R. 1906. ' 

^its. U and IM—Minor—Sale of his property in execution of 
deciee in siia m which he was n .t properlv ropresnuted—Suit bv 
iii;n alter attaining majority to recover such property—Limitation. 

A. 6e Minor—Decree ag^aiost. 

J , 10 r , ir c , .i p. .R. 1,818 ; 48 I. ,C. 399. 

Ail, i''(a) Minor—Smt^ to set aside execution sale^Irre^ulant^. 

A suit for possescinn of the property sold in execution of such 
a decree is governed by Art. 12 r.f the Limitation Act. (Scoit 
oinith, J.) ' 

Imam Din v. Puran (^land.—1 L:,h. 27; 5.5 I.C, 833. 

■Art. ]2 (b)—Minor, suit to set aside sale— Limitation —Suit 

to be brought within one year of majorify. See Limitation Act, 

Jss. 6 and 8. ’ 

30 P.W.R. 191-’; 40 P L.R. 1918; 43 I C 71-> 
Arts. ,2 {a) and I44—Ob,eetion by third party to attachment and sale of 
unmovrOle pruperty—Objection disallowed—Sale confirmedSuit for 
possession by <b)ector —Objector not p nty to decree. 

Whenever an auction-sale takes place, ihere are always certain 
peoplewhoarebuiind by it to this extent t^at if they wish to avoid 
It, they mu-t sue directly lo have it set aside, but there are also 
persons who may simply ignore the sale. 25 CM. 179, reterted to 

fi, 1 .'^'’jector, who was not a party to the decree, under which 
the sale took place, and whose original title to the immoveable property 
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limitation act. Arts. 12, 14, 29 and 30. 

sold is n'^t denied, can ififnore the aalc. A iuif. by such an objector 
for possefl'ion of the sold prop^rtv against the auction-purchaser is 
eroverned by Article 144 and not by Arlicle 12 of the Limitation Act. 
25 Bom. 337; 33 Cal. 296; 26 All. 3l6; 20 Mad. U8. relied upon* 
(Johnstone, J.) 

Saif-ud-Din v. Hans Raj.—15 P.R. 252 P.AV.R. 19U; 

203 P.L.R. 1911; 11 I.C. 76. 

- /Irt. 12—Suit to set aside sale—Suit for possession of immoveable 
property. 

The property in suit wjs sold by auction in execution of a decree. 
Pending^ c'nfirmatlon of sde the p aintlff purohisevl tlie prop»^'’ty 
from the judginent'dcbtcr who pail ihs decree money in Court. The 
sale was then set aside and the propeny was release 1 Lorn 
attachment. On apieal the sale was conlinned. The plaintiff relying 
on the Sale in his favour sued the auction pnrehastr for possession 
of the pro perty. that article 12 of S.heduie 11 of the Limita¬ 

tion Act applied to the suit. (R »bertson and Rnttigan, JJ.) 

Nagina Singh r. Puran Chand.—11 P R. 19')6; 

4 P. L. R. 1906 ; 2fc P. \V. R. lOuG. 


Art. 14—Declaratory suit to share in shamilat—Rejection of claim 
by Revenue O^cer-Articie not applicable. See Limitation Act, Arts. 
120 and Id. 

136 P.IT.R 19:C; 150 P.L R. 1016; 47 P. R. 1916; 34 1. C. 510. 


Arts* 29, 52, 96, 120—Money paid b*/ defeod tnt not liable to pop 
into Court and realized bp dteree-holder — lAmif'iiiov. 

Held, that a suit to recover tlie money voluntarilv paid in»o 
Executing Court by a defendant under the mistaken bolhf that the 
defendant is liable to pay it on acc(‘unt of costs, &c. and wron^lv 
re<'eived by the plaintiff from the said Court is governed cither by 
article 97 or 120 and not by either article 29, 62 or 96ofthe3nd 
Schedule to Act IX of 1908. SO Oal. 410, referred to. 8 Bom. 17, 
doubled. (Ra'ti^an, J.) 

I’azl-ud-Din r. Mst. Zainab,—49 P. W. R. 1910; 6 1. C. 651. 


^ Arts. SO, 31 and Ito—MisdelWerp not undeliverp—Loss of goods bp 

carrier - AppUcabilitp of Art. 115. ^ ... 

//r/z/, (hal, the words'agiinst a cairicr for losing or injuring 

goods'in Arlic’e so. Schedule I, In.Ii«n Limitation Act IX <.f 1903. 

obviously sugge st not a mere lo<s ol the goods to the owner, which 

rujghthe caused by misdclitery, but an acloal losing ol goods by the 

carrier himself- b P H- 1897, reftrred to. 

Ilel't, also, that misdelivery or delivery to » wrong person 
ir, breach of agreement <annot be regarded as non-dcli very of goods 
within tlie meaning of ;Vrticl.> .31, Sclicdnle i of the Limitatu>n AcJ. 
The case of misd'-bvery falls within the purview of .Article 115 of the 
Act. (RatMgan, J.) 

Fakir Chand v. Secreton of State.—170 P. L. 

122'?. M'. R. 1913 ; 19 I. C. 477. 
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LIMITATION ACT. Art. 31—4 L 

— Art, 31 — L-imitiiHon — Unilwtjf — Cafrier—Suil against, for compsn^ 
safion for non-dtlivertf of gooiiif. 

Held, that Hrtielo 31 of tho ee(*on<l schodulo of tho Limitation 
Act, 1877, ns ninendcd by Act X of 1809, is applicable to n suit 
a<rAln>t a Railwoy for compensation for uon-delivery of ^oods. 3 Mad. 
107, ^4U; I'i C:il. 477; Cltitf Court C R. No. L’f) of 1904-, dissented 
from, 19 Rom. 1G5; 20 Bom 5u2, /vUotced. {Chatterji, Koi)8iii#»toii 
and Chitty, JJ.) 

Moti Rnm i*. Ea^^t Indian Railway & Cn.—108 R.R, 1906; 

2 P.L R. 1907; 33 P.W R. 1907. 

"“—■Arts. 55, 120. 142, 144 146 A — LiviHaHon—Svit to remure encroach- 

rnfnt on public trap — Continuing Cause of action—Suit to oust 
defendant from ShamHot. 

Held, that a suit bv a member of the pr''*prictary body of a 
viRnffe ao’aiii'st another for oustinir the latter from ti e encroachment 
made by iiim upon the shatnilat land devoted to the purposes of a 
road for inter-villa^o coniiTmnica‘ion, and for rest*r’n<y it to its 
original u<e, not governed either by Ans. 32, 142 or 144 or 14(5 A 
but by Art. 120 of the Limitation Act (1908), and the tune beg'ins 
10 run fro n the date ot trespass. It is not also a continuing wronj; 
lo which the provisions of S. i:3 of the saiil Act can apply. 

OoiTKR : — Held, also, th»t Art. Il4, like 142, applies to 
suits for possession based on plaintiff e own title. (Reid, C.J.) 

Achar Singh v. B.idhaw^ Singh.—124 P.R. 1912; 

2l’.L.K. 19i;>; VM P.W.R. 1912; 15 I.C. 285. 

— A.ris.40, IIS and 120 — Trade-mn>k^Infringemenl — S“it for injunction, 
and dnnages — Limitation — Mainlainubilttg — Acquiescence^ Effect—-^p. 
jRef. Act, 56, (t>)- 

The period of limitation applicable to a suit for damages for 
infiinging a trade-name cr a Inde-murk—a trade*name or mark 
being an e.xclusive j'rivjlego — is contained in Article 4U of Stdiedtile i 
to the Limitation Act. 

In a suit ftir an injunction to rostrain the defendant from 
□suing a trade-name and Iroin infringing the plaint iff^s trade-mark, 
it appeared that the plaiutitf had taken no action ueyonU sending a 
notice to the defundani and that ho had stood by for five years 
Lefure coming furv> aid w ith a suit, Held, that, in ti»e circumstances, 
the plaintiff w.is not entitled to the injunction vide section 56 ^//) 
of the Specific Relief Act. (Scott Smith and Marlineau, JJ.) 

O. G. Varcadus v. L). C. Mcleod. —45 P.R. 1919; 

83 P.L.R. 1919; 51 I.C, 434. 

- Arts. 44, 91 and 141 —Applv'abdUg —Dis hvito guardian ^ Alienation 

—Suit by ward to recover poxsession. 

A suit by a ward, who has attained majority, for p>)S$es.sion 
of immoveable p.-oporty transfered by his tfe fjcto gii4rdiaa, is 
governei by Art. 144, and not Art 44, Limitation Act. 

Where materials on record are sulficient to dispose of a case, 
the appellate Court should not remand the case lo tho original 




im 


IHB PUNJAB DIGEST —1900—1922. 


LIMITATION ACT. Art. 41. 

Court for re-trial, but pa'js such ju iginentas the oirciimstances o£ 
the ca-^e require. (Kensington, J.) 

Rupa Shah v. Irshad Ali.—ISO P.L.R. 1912; iU P.W.R. 1912; 

ItJ I.C.S47. 

» Arts, 44, 91 f 144—AHenafAon hy de Cicto guardian of minor—Suit by 
minor for possenion of prnp/frh/ alienated — V<Ad, alienation — Cancel^ 
lation o/ document not nece^sarg. 

A «uit by a Muhammadan for poscession i>P land sold during 
his minority by his de facto guardian governed bv Art.. 114 of the 
Limitation Act, and not by Arts. 41 and 91. The alienation of a 
minor s property being ab initio void, he is entitled to treat the 
transaction as a nullity and is not bound to sue for cancellation of the 
sale deed. (Shah Din and Scott Smith, J.I.) 

lUtam Singh v. Barkat Ali.—l.o P.R, 1913; 202 P L.R. 1913; 

19 I.C. 23o. 

’ Arts. 44, 144—Alienation bg guardian—Suit for possession. 

Held, that in the case of an alienation by an authorised 
guardian the person aggrieved must sue within three years of his 
coming of age. 34 A. 213; 32 A. 392; 14 M. 26; 30 ,\I. 393; 3S M. 
1125; 34 I. C. 188; 55 P. R. 1903, referred to. (VVilberforce, J.) 

Tara Chand r. Murli Dhar.—3 Lab.L.J. 2S0; til I. . 384. 

Arts. 41 and 91 — Hindu Law — Joint. Hindu familv—Alienation 
Suit by minor member after attaining majority against vendee for 
possession of his .share in immoveable property. 

The plaintiff’s brother during his minority sold the joint 
family land to the defendant including the share of t.h» plaintiff 
After expiry of tliree years from the date of pbiintiff's attairing 
majority he sued for bis share of the land. The suit was dLmi>sed 
as barretl by limitation under Article 44 of the Limitation Act. On 
second appeal it was contciidcrd for tlie respondents that the suit 
was rightly disrnissecl and that it was in any case barred under 
Article 91. Held, that the suit was not barred, that neither Article 
44 nor 91 was .applicable to the ease and tl at the pilintiff had 12 
.veers to sue for possession of the land. 

That the sale must be regarded as one made by the adult 
members of the family on behalf of the entire co-parcen.'^ry b>dy 
including themselves and their youngest brother. The alienation 
could not be viewed as one n ade on behalf of the ndnor bv his 
guardian to make Article 44 applicable, for mioor^s undivi.Jed share 
»n joint family estate is not property which can bo dealt with by 
his guardian- I. L R. 25 AH. 417 at p. 416 (P. C.), referred to. 

That Article 91 is not intended to apply to suits F*'r possession 
of icnmoveable property alienated by managers of joint families 
and endowments or by Hindu widows or others persoLS who e 
powers are restricted. In such cases if the person who 
executes the documents hid no authority in law to execute it, the 
plaintiff need not ?ue to sst it a.'^ide. An express prayer in the plaint 
for the cancellation of such an instrnroent may be treated as not 
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LIMITATION ACT, Arts. 4-1 and V7. 

an esstntial put of the plaintiff's relief. I. L, R. 14 

I. L. R. 2i Cal. 77 nt p. S2; I.L.R. 16 All. 73, referred to. 

and Le Rossianol, JJ.) 


Mad. 26; 
(Shad! Lai 


Radhu Ram v. Alidak 


Mohan Sin<jh.—84 P. L. R. 1915 • 
96 P. AV. R, 1915; 29 1. C. 199. 


—drh. 44, 91 and lid—Elinor — Alienation Ay unauthorieed person 
—Suit to set aside—Limif alion, 

Held, that a major brother is not guardian of his minor 
brolhers under the M' hamtnndm law, consequently a minor brother 
on attaining majority can bring a salt for possession of the property 
alienated by his major brother alleging hi-nself as his guardian. 

Held, also, that Articles 44 and 91 of the Limitation Aot 
do not but Artitde 111 of the Act govern the case and the suit is 
within time, 73 P. R. 189i» (P. B.) ; 28 P. R. 1909; 170 P. AV. R. 
1908; 15 P. R. 1913; 307 P. AV. R. 1912; I. L. R. 32 All. 392; 67 
P. R. 1891; 19 P. R. 1902 , distinguished. 


further that it is now firmly established that Article 91 
is restricted to a suit between the parties to the instrument or their 
sucoessr»rs-in-interest and that a plaintiff is not bound to set aside 
an instrument not csoeuted by himself or by his predecessors-in-title, 
23 P. R. 1904; 34 All. 213, (P. C ), oierruled. 

Held, lastly that where an applicant (a pardanashin lady) 
in this case mak-^'S an application for legal representative after the 
expiry of six months and is unaware of the fact that the legal 
representatives are minors, or that an appeal is pending in any court; 
time may be extended. (Shadi Lai and Leslie Jones, JJ.) 

Sajjad Ali v. Muhammad Zulfikar Ali Khan.—83 P.R. 1916* 

125 P.AAMl. 1916; 33 I. C. 943. 


•Art. 44—Suit for possession by a ward who has attained majority, 
against his guardian and the person whom the guardian has trans/ered 
the share the waid. 

Held, that Article 4 4, Schedule II of the Limitation Act 
applies to a suit for possession by pavtitiou by a ward who has 
attained majority, against bis guaidian and the person whom the 
guardian has transferred the share of the ward. Where a special 
period of limitation for the removal of an obstruction to the plaintiff's 
possession is provided, the plaintiff cannot ignore that provision and 
come in within twelve years of the act complained of with a suit 
for possession. 71 P. R. 1901 and I, L. R. 25 Bora. 337 (_P. C.), 
follotoed. (Reid, J.) 

Said Shah f. Abdul Shah.—19 P.R. 1902; 

183 P.L.R. 1901. 

^Art. 47 — Order of attachment under S. 146, Cr. P. Code—No suit — 
Disposal of produce. 

AA’heie an attachment has been made under S. 146 of the 
Criminal Procedure Code and 00 suit was brought to declare the 
rights of parti-s, an order of District Magistrate refusing to hand 
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LIMITATION ACT, Arts. 47, 4S and 49, 

over produce to one of the parries is correct, but he cannot treat it 
as derelict and as property of Government. (Shah Din, J.) 

Mohar Singh v. Emperor.—123 P.L.R. 1911; 18P.W.R. 19U Cr.; 

U Cr. L.J. 403; 11 I.O. 587. 

- Jri. 47—Order of Magistrate, defect in—Effect on applicability of 

article—Civil ('ourt^Jurisdiction to declare order void—Part of 
proierly affected by order subject to mortgage — Effect, 

Under Art. 47 the three years^ lirnitation provided for by 
it will run from the date of the final order of the Magisti'cite against 
the pUdntiff. Ihe article d es not niaWe it a c)ndition of its applica¬ 
bility that the ord^-r of the Magistrate should be a valid order. 
I'urther a Civil Court has no jurisdictirn to declare tlie order of the 
Magistrate void on the ground that it, is defective. 

The applicability of the article is not affected by the fact 
that part cf thepripecty covered by the Magistrate's order is subjeet 
to a mortgage aiid that the mortgagee is iu posseesiou thereof. 
(Kensington and Chevis, J.J.) 

Bhagwan Das *;. Bhana Mai.—84 P.R. 1912; 137 P.IY.R. 1912; 

14 l.C. 566. 

— 4S—Suit to recover stolt-n property or damages. 

A suit against an innocent perron to recover stolen property 
or its value as damages is governed by Article 48 of the Limitation 
Act, and time begins to run from the date the plaintiff knew that 
the property had come into the defendant's possession. (Ratrigau, J.) 

Sohan Singh v. Mul Singh.—148 P.IV.R. 1911; 

229 P.L.R. 1911; 11 l.C. 446. 

— Art. 49—Contribution suit—Question left open by 
Court—Limitation—Starting point of limitation. See Limitation Act, 
Art. 61. 

Taja Khan v. Muhammad Khan.—71 P.L.R. 1911; 

66 P.IV.R. 1911; 10 l.C. 839. 

— Arts. 40, 83 and 115—Suit by Commission agent for recovery of 
losses on iransacHons^Comwission fees and value of goods not returned* 

Plaintiffs ascommission a<;ent8 entered into certain transactions 
with third parties on behalf of defendants and sued the latter fr 
the recovery of sums whicli t hey alleged to be due on account of (») 
actual losses, (fr) ahrat, {Hi) dalali, (n*) dhatman (t?) stamp charges, 
(rei the value of empty bags not returned and {vUi) le-draft paid 
for defendants. 

Held, (1) that the claim so far as it related to the value of empty 
bags not returned was governtd by Article 49 of the Limitation Ait ; 
(2) that the claim so far as the losses and re-draft were concerned 
was governed by Article 83. 23 P. K. 191;.; 35 P.W .R. 1915; 26 Ir.d. 
Cas. followed. (3) that the claim for commission foes {arhal) 
was governed by Art. 315. I. L. R. 39 All. 81; 36 (nd. Cas. 371; 

14 A. L. J. 873, followed, (Leslie Jones,!.) 

Uttam Singh v- Ram Kanwar.—149 P.W.K. i9l7; 

42 l.C. 72. 
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LIMITATION ACT. Arfs. 49—52. 

■ -•Arts- 49 (tUff 62 Suit fot fscovfftj^ of hooks mid detd and suins of 
mone¥ realised btf defendant Ihouijk not intended for plaiiUilfs use — 
Limitation. 

Wh^re the plaiuti?f, a widow, instituted a suit against the 
brothpr of her deceased husband, who had taken possession of the 
deceased's biisinpss and the books and doeunaonts of title, and realised 
certain di-bts and dividends and the widow claimed to be solely 
entitled thereto. Held, (I) That the claim to recover Bahis and 
documents of a business firm which the defendant had tnken 
p'ssessiou of from the agent of plaintiff's deceased Imsbandwrong- 
fu'ly was governed by Art. 49 Sch. II of the Limitation Act. IX of 
19^‘8. ( 2 ) '1 hat Art, 02 of tlie Limitation Act applies to every rase 

where defendant, at the time of receipt, in factor hy presumption or 
hcion of law, receives money to plaintiff's use; and it is not 
conKntd to cases where a defendant intended to receive the money to 
fuoh use but that it extends to all cases wh*'re a defendant has 
received money which in justice and equity belongs to plaintiff 
under circumstances which in law render receipt of it, a receipt by 
defendant to plaintiff's use. (Kattigan, C.J. and Martineau. J.) 

Mst, Duiga Devi v. Kam Nath,—85 P.R. 1919; 

52 I.C.580. 

*■ Arts. 52y 56 and 220—Suit to recover money due on contract for work 
done and materials supplied^Limitation. 

To a suit for the recovery of the price of work done and of 
materials supplied on a contract to build a bouse, Article 120 of the 
Limitation Act applies, Arli-;les 52 and 5G being inapplicable to 
the case. (Reid, C.J. and Beadmi, J.) 

Radba Kishen v* Basant Lai.—103 P.R. 1913; 

y.l P L.R, 1911; 22 I.C. 576. 

- Alts. 62, 56 and 115—Suit for recovery of money due under a 
contract for supply of materials and construction of flooring — 
Limitation Act, Art. 115 applicable. See Limitation Act, Arts. 115, 
52 and 56. 

2 Lah. 876, 

•- Arts. 52 and 115—Suit for recovery of piice of articles — Limitation. 

Where the plaintiff is suiug fora sum of money as representing 
the price of certain articles sold by him to the defendant Art. 52 and 
not Alt. 115 of the Limitation Act applies to the case. 
(Rattigan, C. J.) 

Garga Ram v. Nanda.—65 I.C. 687. 

-- Arif. 62, 65, 215 and 120—Suit for recovery of the value of grain 

advanced — Limitation^ 

Art. 52 of the Limitatiou Act refers to suits for the price 
of goods sold and deh’vereil, and when grain is advanced on a contract 
that it should be repaid in kind, it is not a case of goods being sold 
for the words ‘‘goods being soUP' refer to a case in which the contract 
is to pay for the price of the g.)ods in money and nob to return them 
in kind. 49 I. C. 231, referred to. 2 Lah. L .J. followed. To 
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LIMITATION ACT, Arts. 52 anrl 57. 

suih a case Art. 115 of the Limitation Act or Art. 05 would apply. 
l^Chevis and Broadway. JJ.) 

Mahomed Din v. Sohan Sirj»h.—I Lah L.J. 268; 

(1922) Lah. 271; 65 I.C. 691. 

Arts. 52 and 1J5—Suit Jor recovery of money—Vrice of articles sold — 
Limidtion—Punjab Loans Limitation Act (1 of 1204)y Art. 52. 

lltldy that the plaintiff is sniffy for a sum of money as 
represeotiniy the price of certain articles sold by him to the defendant, 
and to such a suit Article 52 of the Limitation Act is clearly applicable 
and not Article 115. 

con«equently, that the suit is within time under Article 
52 of the limitation Act as extended by the Punjab Loans Limitation 
Act. (Kattigan, C.J.) 

Ganga Ram v. Nanda.—2 Lah.L.J. I9l. 

Arts, 57y 04 and 65— Account stated^—Closed account — Of>en and 
current account—Balance slruclc—Subsequent loans and payments—“ 
Suit for recovery t f money — lAmitations. 

An account is said to be stated only when there have been 
crosa-demands between the parties and the balance struck then be- 
C<ime8 the cousideration for the discba>ge on either side. Such an 
account stated amount to a new contract and is a substantive cause 
of action, 33 L. J. Q. B. 43; 12 IV. U. 76; 129 P. II. 827, referred to. 

When in sinking the balance of an acc lunt interest at a 
certain rate is charged, it must be presumed that the same rate 
is to be chargeabln till payment. 

Plaintiff advanced loans to defendant from time to time and 
in re-fayment defendant occasionally passed gram to plaintiff, which 
the latter sold and credited to the former^s ac:ount. After some 
months the accounts w^’re examined and a balance struck in plain¬ 
tiff' s favour. Subsequently defendant borrowed mere money from . 
plaintiff and over paid him in this latter account. Plaintiff, after 
giving credit in the previous account of this overpayment in the 
subsequent open account, claimed tbe balance under the former 
account averring an oial agreement for re-pa} ment of balance with 
interest. 

lleldy that plaintiff's suit was on a closed account and not 
on an open aoocunt and that it was governed by Article 64 <»r by 
Article 57 of the Limitation Act as amended by the Punjab Loans. 
Limitalion Act and not by Article 85 of the Limitation Act. .1/8 
i». L. R. 1915; J18P. W. R. 1915; 16 P. R. 1916, distinguished. 
(Siiadi Lai and Le Rossignol, JJ.) 

Ishar Das v. Haribishen Das.—J48 P. AV. R. 1017; 

7 P. L. R. 1917 ; 30 1. C. 657. 

— Art. 57—Advance in kind and cask—Suit to recover* nut gcvtrned by 
Art. 57. 

A suit for recovery r.f money on accounts of advances 
made by the plaintiff to tho d fendant in kind (grain) and cash is 
Dot governed by Article 67 of the Limitation Act. (Chevis, J.) 

Budh Ram v. Ralli Ram.—103 P. W. R. 1916 ; 37 LC. 300. 
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LIMITATION ACT, Art^ 57, CO and 01. 

—57, 115 awf 120^Sn\t for re^'overy oj amount due on ffrain 
advances with xnteresf, 

lleldy that a suit for Teof*vory of mon^y equivalent to 
ftdvnnoe in grain together with interest thereon falls under Artiolo 
65 or art'o o 115 of the Limitation Act, Sch. 2, and not governed by 
six years* limitation under Article 57 or Article 12'). (Kensigtoo, C. J.) 

Mcngha Ram v. Ilassu.—41, P. R. 1918 ; 49 I. C. 231. 

•^^Arts, 60y 145 — Apyti^ahxHt^—Money left with another to be repaid 
on demand—'<uit t'> recover. 

The plaintiff sent some money from America to his father-in- 
law, to he repaid to him on demnnd and to be kept in deposit till then. 

lleldy that section 10 of the L mitation Act was not applicable 
to the su't and that Article 60. and not article 14-5. governed the 
claim. 34 P. R. 1S93, 1. L. R. XXXVll Mad., 175 followed, XX C. 
AV. N. 232, VI C. L. J. 535, not followe t, (Rattiiran: C. J.)' 

Dalina v- Labhu Ram.—65 P. L. K. 191S ; 4 P. R. 1919; 

166 P. \V. K. 1018 ; 47 I. C. 592. 

-- Arts, 60yS9 and 106—Joint purchase, suit to recover money paid for-^ 

Transaction^ nature of. 

In a suit to * recover money paid by the plaintiff to the 
defendant, to be used in a joint purchase of property : Held, that, 
as the defendant was acting as the agent of the plaintiff, within 
the meaning of Article 89, Schedule I, of the Limitation Act, 
Article 60 or 103 of the said Act did not apply. (Shadi Lai and 
Le Ro3>ignnl, JJ.) 

Jettia ttani v. Mehnga Ram,—66 P. It. R, 1916; 33 I. C. 43.8. 

— ■■ Art, 6 l—^'Cantribution—Suit for — Limitation — lieS'jud'icata-^Ques^ 
lion left open by Court, 

In a suit for contribution by the plaintiffs on the allega¬ 
tion that they were made to pay in execution of a decree to a 
creditor whom they and the defendants owed money jointly not 
only what W48 due by them but also the share which the defendants 
were liable to contribute. 

In the suit in which the decree was obtained against all the 
parties to the present suit the creditor had etat^'d that the present 
defendants had made certain payments to him on their own account. 
Rut the present plaintiffs denied it and urged that the creditor was 
in collusion \vith the present defen lants and the Court without 
deciding the p^iat passed a decree for the balance that was admitted 
to be due to him. The defendants pleaded in the present suit that the 
former judgment operated as res-judicata and the present suit was 
barred by liiniLation. Held, that the pleas had no force for—(1) 
the Court in the former suit had left the question of liability of the 
parties inter se open and (2) the limitation began to run against the 
present phiintiffs frura the date on which, ha/ing paid off the whole 
of their own share, they began to pay the sh.ire of the defendants. 
(Johnstone, J.) 

Taja Khan v. Muhammad Khan.—71 P, L. R. 1911 

66 P. W. R. 1911 ; 10 I. C. 839: 
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LIMITATION ACT, Arts. Cl and 62. 

—-Arts. 61, 82 and 120^Su%tt * recov^r^ monei/ paid to a decreC'holdef 
hy flaintiff in dnchatgp of decree against defendant, 

Th” plaintiff e.^ecuted a bond whereby he agreed to pay a 
decree-holder the amount due by his jtJdgmen^-debtor un<ler a decree 
the decree was certified as satisfied and the amount was sohsequently 
paid off by iiim. He sued the sons of tiie jud^raent-delitor, after 
t,he latter^e death to recoup himself the money pud by him. Held 
that Art. 120, Limitation Act, was aoplicahle to the suit, and 
Articles 61 and 8l did not apply. (Johnstone, J.) 

jMansur Khan r. Gaman Khan.—116 P.L.R. 1009; 

4 I. C. i04l. 

Afln 61 and l^~^Takiny aver a liahililyJrom third person — Limita~ 
lion. 

Quaere. — W here A takes over the liability of a debt due to 
( by H. does the period of limitation for a suit by A. for the recovery 
of the money from B commence fro.n the date of payment of 
the debt by A to f' or from the date of taking over the 

liability, in other words, is the case governed by Article 61 or by 
Article 120, Schedule 11, Limitation Act. 146 P. h. R. 1909 S. C., 

4 Ind. Cas. 1011, 41 P. H. 1904; 29 All. 627 S. C., 4 All. L. J. 
&Ul S. C,, All. AV. N. (1907) 214, c-tn^idered (Chevi^. J ) 

Jalu V. Samand.—204 P. L. K. 1911 ; 261 P. W. R. 1911 ; 

II I. C. 60. 

■ Art. 62—Applicability of—Money had received—Intention to noeive 
money on behalf of plaintiff not ysseoMal—Fiction or p-esu option 
of law. See Lindtalion Act, .A t<. 49 and 62. 

8 .) P R. !919 ; 52 I .580. 

Art. 62—Building contracts—'Ov'i p'^yinenft— Money obt line-i n ''jern- 
tion of decree^Not recoreruble so tonq «.< d cree stands. 

The plaintiff entrusted the d-fendants contract>rs, with tho 
building of three different masonecy works for the plaintiff and paiu 
them from time to time on account the sum of Ks. 34,433. The 
total amount of the value of all thc'^e three works was 33,^02- 
Subseqnently, the defendant obtained decrees for Rs. 3,560 and 
Rs. 1,400 for two of tl»e works, aud recovered the amounts of the 
decrees from the plaintiff in execution proceedings. The plaintiff 
sued the defendants for recovery of the amount over paid to them 
and also for the amount of the decrerfs wrongfully received by the 
defendant^ in execution. Held, that these sums upon plaintiff’s alle¬ 
gations, must bo regarded as mone^6 payable by defendants to the 
plaintiff for moneys received by defendants for the plainiiff’s use, 
within the meaning and for the purposes of Article 62 of the Limi¬ 
tation Act. 

Held, also, that ns the am^iunts ef decrees were paid in exe¬ 
cution of the decrees obtained by the defendants, plaintiff could not 
ask for a refund so long as tho-c decrees subsisted. (Rattigan and 
and lleadon, JJ.) 

Roman Catholic Missic n at Rawalpindi v. Sunder Singh.— 

88 P.L.R. 1014; 67 P-W.R. 1911, 22 l.C. 5D>. 
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LIMITATI .N ACT, Art. 62. 

Iltl>K that a suit for a elmra of compeiis ition monov for M.a 
h uee Mrq.Mred by the G<w.^r.iraont brought within 3 vpar/nf 4 i 
d.Ue ot hnal award ie not tinno-barrej. (Broadway. J ) ^ ^ 

- . />o r Ahdul Hamid r. Muhammad Shaiif._2 Lah L J 

G^-^Lease of }agh%i'~lease put an end to _ Leue.e r^/*rt»VrJ , * 

for ihe amount ^ 

a certain ,)«-hir was leased out and the lessee continued 
to collect the rents even after the lease was put an end to a suit bv 
the lessor to recover from the lessee (he amounts so recovered wo^ 

I)7n?JJ ) ^ Act. (Johnstone and Sh^h 

Kirpa Ram v. ATajor Rajv Jaichand.—143 P L R. I9H: 

-Arts 62 120 ny/l /'’/ 7" t /' 445. 

for recovef'g of Jagir nt'>negy ^ 

Article 131 of the Limitation Act refers mprplv fr* « 4 

eslabUsh right of periodically recurring nature, and^ the cause of 
action IS the refusal of plaintilT’s enjoy,uent of such ri-ht It 
does not extent to cover eases in which a plantiCE seeks to” rLover 
spec,he sums of money dne to him on the basis of such recurHni 
n«nt. ouch cases are governed by Article 120 10 A-To/I h- 

ro!t,.u>rd. 140 P.R., 1881; 1.04 P.R. 1880 108 P R V 

(Johnstone an! RaVigan, JJ.) ' ® 

D H Miihamnmd Khan v. S. ban Smgh._83 P.R 1906* 

89 P.L.R. 1907; 126PVV R lonn’ 
Ai ‘s, 62 and l21—}[o-*P0 receiv^'d for plaintifs use— Suit to recover 
.ul^rr>ttr^ bdderof Govt. Pro. Nole.-pJdenc, of 
g nwn as to nghi. to the same 

In 1898 one D as-igoed all his rights in certain Government 
Fromi-bOry Notes to the plaintiff and to some other persons and 
the latter in turn transferred all their rights in the said Notes to 
the p'aintiff. The creditors of D attached the Notes as his pro- 
perry and the plaintiff’s ohjeoti.m claiming tho Notes as hie own 
was disallowed. In May lyOO the plaintiff filed a suit to establish 
his right to the Notes against the decree-holders anJ also {inter alia) 
the present defendant, agent of D in whose names the Notice then 
stood. The claim was decreed eventually by the Divisional iud«*e 
on tlie lOih November 190i, anflthe decree was confirmed on 
appeal by the Chief Court on the 18th Mny 19US. 

In the prr-sentsuit the plaintiff claimed from the defendant 
interest on the Notes realized by the defendant fn* a period from Isfc 
November 1898, the date of the assignment to the 30tli Joua 1 M05 
and further interest on the sum claimed from the 20th June 1905* 

It was pleaded that the suit was barred under Art. G2 of the Limi¬ 
tation Act. For the plaintiff it was contended that Art looanri 
not Art. 62 applied to the case. 

^ //^W, that the plea was valid and the suit must be disinlssftl 
for, in the previous litigation, neither D nor defendmt in any wise 
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LIMITATION ACT, Art. 62. 

coDtested the ri^ht ot plaiutifi to the Notes, end oonseqnently the 
defendant, when he recovered the interest, must be taken to have 
received it for the use of his principal D or the assignee from him, 
the plaintiff. (Reid, C. J and Raltigan, J.) 

Cbaud Mai v. Sansar Chand.—36 P.R. 1913; 16 P.L.R. 1913; 

17 I.C. 311. 

- Arf.s» 62, SO and 120—Vrincrpal and agent — Accounts—Suit for rendi¬ 
tion of account against agent*s heirs—llendition of accounts, meaning 
of — Kejusal, tchat canstitnees. 

Where the snit is instituted against the heirs of a deceased 
agent for rendition of accounts as regards the receipts hy fcl.e deeea* 
agent of the rents and profits of the plaintiff's property which 
was under his control during his life-time with a prayer tha5 the 
amount found due m’ght; be directed to be p lid out of the estate of 
the deceased agent in the bauds of bis heirs: 

Held, thut, to such a suit, neither Art. 62, nor Art. 89 of the 
Limitation Act would apply but that Art. 120 W'uld 
96 P.R. 1888 ; 10 C. 860 and 31 A. 429, referred to and that limi¬ 
tation would run from from the date of the agent's de>th. 

The correct interpretation of Art. 89 is to hold that the 
refusal by the agent to render accoont as mentioned therein must be 
an express refusal on a definite date aud not merely a virtual refusal 
to be inferred from the omission oi tliC failure on his purt to 
fulfil a promise tnaile by him to render tho accounts to the principai 
in answer to a demand by the I-ttter. 3 C.L.R. 446; n»t followed* 
11 C.L.J. 43, not in point, (Johnstone and Shah Dio, JJ.) 

Fatima v Imiiazi Jan.—1 P.d. 1912; 33 P.VV.R, 1912; 

E9 P.L.R. 1912; 13i.C.93U. 

- Arts, 62 and lBl^8uit for arrears of jogir—Income lorongfdlg with- 

held—-Limitation. 

In 1852 R granted to K. a patta to the effect that the value 
of his lagir income in I^Iauza Ktfera would be estimated at Rp. 2,5t)7 
tliat lefses would collect in kind and after paying Rs. 2,257 in 
cash to the lessor the lesses would keep the balance Rs. 250, more 

or less for himself. ... u 

Before the settlement and other Revenue authorities K 

□ nsuccessfiilly contested that the patta of 1852 was limited to the 
term tf the sfltlement and that it was revocable at ns end. In 
1909, at last, R. sued K. in tlie Civil Court for recovering from 
K. six years* arrears of Jagir income wrongfally realized and kept 
by K. brieflv on the ground that the patfa was revorahle by him 
after the term of the settlement and that it was actually revoked. 

The pleas inter alia were that J— 

(1) The lease was one in perpetuity, (2) the spit was barred 
by limitation and (.3) K. was estojped from cancelling the lease. 

that, (1) The lease of 1852 waslimited to the term of 
the settlement ant R. was entitled to revoke it at the end of 
that eett’ement. C. A. 169 followed. W ^ 

governed by Article 62 of the let Schedule to Act IX of 1008 






